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A. IDENTITY OF PETITIONER

Susan Rivas, Respondent in the Court of Appeals and Plaintiff in
the King County superior Court proceedings below, “Plaintiff”
petitions the Court to accept review of the Court of Appeals decision
terminating review and review of Court of Appeals Order Denying
Motion for Reconsideration designated in Part B of this petition.

B. COURT OF APPEALS DECISION AND ORDER DENYING
MOTION FOR RECONSIDERATION.

Plaintiff asks the Supreme Court to accept review of and reverse
the decision filed by the Court of Appeals on September 18, 2006
reversing the Trial Court’s order denying defendant’s motion for
dismissal on Summary Judgment, and to accept review and reverse the
Order Denying Motion for Reconsideration filed by the Court of
Appeals on October 20, 2006. A copy of the September 18, 2006
decision and the Order Denying Motion for Reconsiderétion are
attached as Appendix A, pages 1-12.

C. ISSUES PRESENTED FOR REVIEW

Plaintiff commenced an action for medical negligence against a
physician on July 21, 1999 three years and one day after defendant

physician’s last alleged negligent act of omission which occurred on



July 20, 1996. RCW 4.16.350 requires legal action for medical
negligence to be commenced within three years of the last act or
omission. RCW 4.16.190 tolls the statute of limitations during the
time a Plaintiff is incompetent or disabled to such a degree he cannot
understand the nature of the proceedings. As a direct result of the
physician’s negligence, Plaintiff was comatose and in a hospital
intensive care unit from July 19 to July 23, 1996. The issues presented
for review are:

1. Did the Court of Appeals err by holding that Plaintiff’s
admitted incapacity, lasting four days, did not toll the medical
statute of limitations under RCW 4.16.1907
2. Did the Court misinterpret RCW 4.16.190 when it held that a
four day period of incapacity is too short, asa matter of law to toll
the medical statute of limitations?

3. Did the Court confuse the definition of incapacity set out in
RCW 4.16.190 with the separate definition of incapacity set forth
in Chapter 11.88 RCW, the guardianship statute by failing to
recognize each statute has its own separate definitions of
incompetency and disability?

4. Whether by requiring a litigant to qualify for a guardian, the

decision is in conflict with this Court’s decision in Young v. Key



Pharmaceuticals, 112 Wn 2d 216, 770p. 2d 182 (1989), which
held that the tolling statute is intended to operate regardless of a
guardian’s presence.

5. Whether the decision violates due process by interpreting the
tolling statute in a manner that deprives a litigant of her full
statutory period in which to investigate and file her suit by failing
to properly interpret a statute.

6. Whether it violates public ‘policy and due process to interpret a
tolling statute in a manner that leaves future litigants unsure,
uncertain, and unclear as to how the tolling statute will be applied
(an issue of substantial public interest; see RAP 13.4 (b)(4)).

7. Does the phrase “as determined according to the Chapter 11.88
RCW” in RCW 4.16.190 compel adoption of the Chapter 11.88
RCW definition of incapacity or only compel the Court to use the
Chapter 11.88 RCW process of determining incompetency or
disability (e.g. superior court determination, jury trial if requested,
witnesses, legal representation, burden of proof, etc.)?

8. Should the requirement for appointing a guardian set forth in
RCW 11.88.010 (I)(c), “a deﬁmnstration of management

insufficiencies over time” be applied to the tolling statute where



the only question is whether the litigant could understand the
proceedings?

D. STATEMENT OF THE CASE

Plaintiff underwent an angioplasty on July 19, 1996. She suffered a
rupture (dissection) of the renal artery that same day which went
untreated. CP 522-523. The loss of PlaintifPs kidney became
inevitable by noon on July 20% due to loss of blood supply. The kidney
was surgically removed July 22, 1996. Plaintiff commenced this action
on July 21, 1999. |

In his answer, Defendant Muraki asserted Plaintiff’s action was
time barred by RCW 4.16.350, the three year statute -of limitations.
Defendant moved for Summary Judgment of Dismissal on that basis.
The King County Superior Court denied the motion ruling that it was
question of fact for the Court or jury to determine whether Plaintiff
was incompetent or disabled during the four day period from July 19
to July 23, 1996 sufficient to toll the statute of limitations. |

Defendant sought discretionary review in the Court of Appeals,
Division I, on February 14, 2005. Court Commissioner James R.
Verallin denied Defendant’s motion stating “but it seems unlikely that

RCW 4.16.190 intends so strict a limitation on tolling for incapacity.”



App. B at pages 1-7, Commissioner’s ruling Denying Discretionary
Review.

Defendants then filed a Motion to Modify the Commissioner’s
Ruling on April 27, 2005. The Court of Appeals failed to set a date for
Plaintiff to file an answer to the Motion to Modify as required by RAP
17.4 (e), and, without any answer from Plaintiff a divided Court
granted Defendant’s Motion to Modify. App. B at pages 8-10. When
Plaintiff called this error to the attention of the Court of Appeals, the
Court simply entered a notation ruling that the Plaintiff could file an
answer to the motion that was already granteci which would be
forwarded to the panel for “reconsideration”. App. B at page 11. The
answer was filed and a divided Court (1 dissent) granted the Motion to
Modify again on October 14, 2005. App. B at page 12-13.

The Court of Appeals reversed the Trial Court on September 18,
2006 holding that even if Plaintiff was in fact comatose and disabled in
the intensive care unit for four days, she could avail herself of the
tolling provisions of RCW 4.16.190 only if she could qualify to have a
guardian appointed during her disability:

“while we do not set out a bright line rule for the
minimum duration of incapacity to qualify for a
guardian to be appointed, it is clear under the

guardianship states, a four day incapacity would be
insufficient to permit appointment of a guardian. As



a matter of law, Rivas cannot meet her burden of
proof that a guardianship would have been
appropriate when her cause of action occurred. The
Trial Court erred on denying Muraki’s Motion for
Summary Judgment”. App. A at page 9.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. Summary of Argument

This Court, in Young, supra, has held that the tolling statute’s plain
language indicates that the right it confers on the “person entitled to
bring and action” is not affected or diminished by the appointment of a
guardian. Young holds the focus is to be solely in the disabling
condition and tolling was to operate regardless of a guardian’s
presence. The Court of Appeals decided that the tolling statute cannot
take effect unless litigants can prove they were disabled long enough
for a guardian to have been appointed and that they would have
qualified for a guardian during their period of disability. This decision
conflicts with the plain language of the tolling statute RCW 4.16.190
and the two separate and distinct definitions of incompetency and
disability set out in each of the two statutes (Tolling — RCW 4.16.190;
Guardianship — RCW 11.88.010 (1)(a-c)).

By ignoring the tolling statute’s own separate definition of

incompetency or disability (“incompetency or disability to such a



degree that he or she cannot understand the nature of the proceedings™)
the Court’s decision wrongly forces a litigant to have to satisfy the
definitions of incompetency or disability in Chapter 11.88 RCW,
including “management insufficiencies over time” and assume the
hypothetical burden of proving they could have qualified for and could
have completed the entire hypothetical guardianship process for the
éppointment of a guardian during the period of alleged disability, even
when no person or entity ever deemed a guardianship necessary
because of the availability of hospital care or other family assistance,
and even when the question of tolling may be raised years after the
event.

By forcih'g even a hypothetical guardianship procedure on a
litigant who may never have wanted nor needed a guardianship, the
Court has created great uncertainty for all future litigants because the
Court cannot say how much time needs to elapse or how long the
hypothetical guardianship process needs to be. App. A, page 9,
Decision. This case raises issues of substantial public interest that
should be determined by this Court because by impermissibly adding
terms to the tolling statute the Court of Appeals decision injects great
uncertainty as to how or in what way RCW 4.16.190 will toll the

medical statutes of limitations in the future, and has deprived Plaintiff



of due process by taking away from her the very right the tolling
statutes was to confer.

2. The Court of Appeals decision that an incompetency or

disability lasting four days does mnot toll the statute of limitations
conflicts with the plain language of the tolling statute.

The plain language of RCW 4.16.190 provides that:

If a person entitled to bring an action mentioned in this

chapter...be at the time the cause of action

accrued...incompetent or disabled to such a degree that he or
she cannot understand the nature of the proceedings, such
incompetency or disability as determined according to Chapter

11.88 RCW, the time of such disability shall not be part of the

time limited for commencement of action.

The clear intent and meaning is that the running of the statute of
 limitations is tolled for any litigant during any period where he or she
cannot understand the proceedings when his or her cause of action
accrued, The only question facing this court is how to determine
(“decide™) whether this particular disability existed. RCW 4.16.190
directs the use of the process set out in Chapter 11.88 to make this
decision (“determination™).

The Court of Appeals decision does not follow a logical
interpretation of the statute which would permit the trial court to make
this decision. Actually, Chapter 11.88 RCW spells out how this
decision will be made (RCW 11.88.010 (1)(a) and (b) “when a

superior court determines,” and RCW 11.88.045 (3)):



The alleged incapacitated person is further entitled to testify
and present evidence and, upon request, entitled to a jury trial
on the issues of his or her alleged incapacity. The standard of
proof to be applied in a contested case, whether before a jury or
the court, shall be that of clear, cogent, and convincing
evidence.

Instead, the Court of Appeals holds that a full guardianship petition
and process must be initiated hypothetically and that only the
definitions of incompetency or disability used in Chapter 11.88 RCW
apply, including the requirement that management insufficiencies over
time be demonstrated. This leads to the absurd and confusing result
that a litigant admittedly incompetent or disabled to such an extent that
she couldn’t understand the proceedings fof a four day period during
which time her cause of action accrued cannot avail herself of the
intended benefits of the tolling statute because she cannot also fit
under the separate definitions in the guardianship statute, including
management insufficiencies over time.

Basic rules of statutory construction dictate that “[l]egislative
definitions generally control in construing the statutes in which they
appear.” Childers v. Childers, 89 Wn.2d 592, 598, 575 P.2d 201
(1978), quoted in State v. Edwafds, 92 Wn.App. 156, 163, 961 P.2d

969 (1998). Moreover, courts must construe the statute as a whole,

giving effect to all the language used. All provisions of an act must be



analyzed in relation to one another, and, if possible, harmonized to
ensure proper construction of each provision. State v. Lee, 96 Wn.
App. 336, 341, 979 P.2d 458 (1999). Accord: Moen v. Spokane City
Police Dept., 110 Wn. Aiop. 714,42 P.3d 456 (2002).

“A court does not glean the meaning of a particular word from that
word alone, but rather from the Legislature’s intent within the statute
as a whole.” State v. J.A., 105 Wn. App. 879, 885, 20 P.3d 47 (2001);
citing, Davis v. Dept. of Licensing, 137 Wn.2d 957, 963, 977 P.2d 554
(1999). Accord: Dahl-Smyth, Inc. v. Walla Walla, 110 Wn. App. 26,
38 P.3d 366, rev’d on other grounds, 147 Wn.2d 1001 (2002).
Appeﬂate courts should always “focus during construction, when
necessary...on the legislative context.” Spokane v. White, 102 Wn.
App. 955, 961, 10 P.3d 1095 (2000), rev. denied, 142 Wn.2d 1011
(2001).

3. The Court of Appeals fails to give proper meaning to the word
“determine” as used in RCW 4.16.190.

The common legal definition for the word “determine” is to
decide. This is the definition set forth in Blacks Law Dictionary
Fourth Edition (1957):

To bring to a conclusion, to settle by authoritative sentence.
To decide.

10



It is clear that the legislature in separately defining incompetency
or éisability in RCW 4.16.190 and by directing that the question of
whether a litigant met this definition be decided according to Chapter
11.88 RCW did not intend to amend RCW 4.16.190 by adding more
terms or definitions to it.

If a statute is plain and unambiguous its meaning must be derived
from the language itself. Cockle v. Dept of Labor; Indus. 12 Wn.2d
801,807, 16 P.3d 583 (2001).

4. The Court of Appeals Decision by holding that a litigant must

qualify for a guardian before he or she can avail himself or herself of

the tolling provisions is in conflict with this court’s holdings in Young
v. Key Pharmaceuticals and with the available authorities. ‘

Young v. Key Pharmaceuticals, Inc. supra separated entirely the
process of appointing a guardian under RCW 11.88 from the tolling
statue RCW 4.16.190. In Young the defendant’s medical provider
argued that because a guardian had been appointed for a minor, the
Statute of Limitations began to run from the date of the appointment.
Young rejected this argument holding that the rights conferred by
RCW 4.16.190 were personal to the person entitled to bring the action,
and could not be taken away whether or not a guardian was appointed.

The tolling statue makes no mention of the effect of a
guardian’s appointment, which we believe means that the

statute was intended to operate regardless of the guardian’s
presence. Young at page 221.

11



The Young court also held as follows:

The tolling statute’s plain language indicates the right -it
confers “on the person entitled to bring an action” is not
diminished by the appointment of a guardian. The words “the
time of such disability’ refer to the person’s disabling condition
itself, not merely the disability to bring suit. This focus on the
disabling condition is reinforced by the reference to RCW
11.88. Young at page 221. -~

In Young, the defendant argued for an erroneous interpretation of
the statute of limitations that would lead to an absurd or unintended
result. The court, in separating the underlying condition of the person
claiming the benefit of the tolling statue from the guardianship
procedure, held at Page 224:

Nevertheless, this result flows from unmistakable clear
statutory language. We will not imply exceptions to statutes of
limitations where they have not been expressly provided by the

legislature.”

Teglund and Ende in 15A, Washington Practice, Handbook, Civil

Procedure § 4.5 provided an interpretation of RCW 4.16.190
consistent with the forgoing analysis:
It is doubtful that the legislature intended to require a formal

determination of incapacity under RCWA 11.88 in order to
justify tolling. Presumably, the standards for incapacity found

! 1t should be noted that Young may have also failed to keep in mind the two separate
definitions of incompetency in the statute but this issue was not germaine to the question
presented in Young since there a guardian had already been appointed. This is a good
opportunity for the Supreme Court to correct any misimpression that might be caused by
Young. Young was decided before “management insufficiencies over time” was added to
Ch. 11.88 RCW in 1990.

12



in the guardianship statute are to be used as guides in
determining whether a person seeking a toll could not
“ynderstand the nature of the proceeding” within the meaning

of RCWA 4.16.190
Even assuming, for the sake of argument, that a guardianship had
already been established for Susan using the definitions and
procedures in RCW Ch.11.88 these proceedings would never have
answered the question posed by RCW 4.16.190 - Susan’s ability or
inability to understand the nature of the proceedings when her cause of
action occurred - because that definition or criteria is nowhere
mentioned in RCW 11.88. Instead RCW 11.88 proceedings would
have focused on the definition or criteria for a guardianship of persons
(RCW 11.88.010 (1)(a)) or estates (RCW 11.88.010 (1)(b)) using the
“management insufficiencies over time” qualification (RCW
11.88.010 (1)(c)) none of which ever require proof that the alleged

incapacitated person could not understand the nature of the

proceedings. Therefore, if Susan had claimed tolling solely because

she was the subject of a guardianship, the inquiry would not end there.
The litigants would still have to look backward. Susan wouild still have
to establish in an independent proceeding before a jury that she could

not understand the nature of the proceedings when her cause of action

13



occurred. The trial court or jury would still have to look backwards to
July 19-23, 1996, the dates the Plaintiff was incapacitated.
5. If the legislature had intended to engraft the definitions of

incompetency or disability set forth in Chapter 11.88 RCW they would
have clearly said so.

The plain language of RCW 4.16.190 says nothing about adapting
the definitions of incompetency or disabﬂity set out in Chapter 11.88
RCW, more particularly RCW 11.88.010 (1)(a-c). If the legislature
had intended to engraft these specialized definitions into the tolling
statute it could easily have done so, by stating “incompetency or
disability as defined in Ch. 11.88 RCW” or “as defined in RCW
11.88.010 (1)(a-c)” but it did not.

The decision by the Court of Appeals impermissibly adds terms
that are not present in the tolling statute. This violates due process and
the usual and normal rules of statutory construction. It also creates
vagueness and uncertainty, leaving numerous litigants guessing at the
meaning of RCW 4.16.190, in violation of Article I § 3 of the
Constitution of Washington and established case law. Anderson v.
Issaquah, 70 Wn. App. 64, 75, 851 P.2d 744 (1993) (“a statute which
either forbids or requires the doing of an act in terms so vague that
men [and women] must necessarily guess at its meaning and differ as

to its application, violates the first essential due process of law™).
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Here, even the Court of Appeals is unable to set out any specifics as to
the minimum period of incapacity forcing dozens to guess later. App.
A decision at page 9 (no “bright line™).

6. The reading of RCW 4.16.190 by the Court of Appeals leads to
unlikely, absurd or strained consequences.

This court should accept review and offer a proper interpretation of
RCW 4.16.190. The Court of Appeals asserts that because Plaintiff
had not gone through the entire hypothetical guardianship process set
forth in RCW 11.88, RCW 4.16.190 could never operate to toll the
Statute of Limitations. But in making that assertion, the court ignores
the problem that still would be left to be faced by the current finder of
fact even if Susan had been subject to a guardianship since July 19,
1996: whether she understood the nature of the proceedings at the time
of the cause §f action occurred and how long did this specific
condition persist. RCW 11.88 and RCW 4.16.190 pose substantially
different questions. Using the results of an RCW 11.88 guardianship to
conclusively prove the requirements of RCW 4.16.190 were met is
absurd. What if oniy a limited guardian was appointed? What if
serious deficiencies over time were enough for a full and formal
guardianship- of both her person and estate, but Susan could still

understand the nature of the proceedings? The question posed by

15



RCW 4.16.190 wouldn’t have been addressed. The trial court (or jury)
who actually faces that issue in a Statute of Limitations context will
always have to address that issue regardless of whether a guardian was
appointed and will always have to do so by looking backward to the
time the cause of action accrued.

Washington courts have held that they will adopt the interpretation
of statutes that best advances the legislative purpose and avoids
unlikely, absurd, or strained consequences. Thurston County ex rel.
Bd. Of County Com’rs v. City of Olympia 151 Wn. 2d 171, 86 P.3d
151 (2004). Put another way, when the court construes a statute, spirit
and intent of the statute should prevail over the literal letter of the law,
and there should be made that interpretation which best advances
legislative purpose. Dumas v. Gagner 137 Wn. 2d 268, 971 P. 2d 17
(1999) reconsideration denied. The most sensible interpretation of
RCW 4.16.190 is for this court to say that the reference to Ch. 11.88
RCW does not engraft the guardianship definitions into the tolling
statute or require the appointment of a guardian. RCW 4.16.190 only
requires due process for the benefit of both sides in determining
Susan’s condition at the time her cause of action accrued — a full trial

by jury (or to the court if the jury is waived) on the issues. In fact, the

16



word “determine” really refers to a hearing with findings to put an end
to a matter.

7. This case involves an issue of substantial public interest.

This court has readily granted review of cases involving statutes of
limitation or issues regarding time limits. Young supra, Troxell v.
Rainier Pub. Sch. Dist. 154 Wn 2d 119, P.3d 1173 (2005). It is of
vital public interest to have these questions properly determined, an
important provision of RAP 13.4 (b)(4). Strikes Woods Neighborhood
Assoc. v. City of Lacy, 124 Wn 2d 459, 880 P.2d 25 (1994)
emphasized the public importance of these decisions:

It is a well accepted premise that litigants and potential litigants
are entitled to know that a matter as basic as time computation
will be carried out in an easy, clear and consistent manner,
thereby eliminating traps for the unwary who seek to assert or
defend their rights (Strikes at page 463).

Plaintiff and numerous other litigants are entitled to a sensible and
reasonable way to determine when the statute of limitations is. tolled
and for how long. They shouldn’t have to guess or be ’subject to the
judicial uncertainty created by the Court of Appeals decision.

8. Nothing in the legislative history of RCW 4.16.190 suggests

that the legislature did not retain its own exclusive definition of
incompetency or disability or that it intended to adopt Chapter 11.88

RCW’s definition of incompetency or incapacity or provide tolling

only to those who have management insufficiencies over time.

17



The coxﬁplete legislative history of RCW 4.16.190 is set forth in
Appendix C, sub-appendices 1-6. Nothing in the legislative history
supports the Court of Appeals interpretation of RCW 4.16.190.

RCW 11.88.010 was amended by substitute Senate Bill No. 2086
(Chapter 95, Washington Laws, 1st ex. Sess) in 1975 to eliminate
reference to “Imbecility” or “Idiocy” and establish the concept of a
limited guardianship. Appendix 1.

RCW 4.16.190 was amended by substitute Senate Bill No. 2872
(Chapter 80, Washington Laws, 1% ex. Sess.) which also amended a
number of provisions of other sections of the Revised Code of
Washington including RCW 4.16.190 § 2; RCW 5.60.030 § 3 —
witness competency RCW 6.12 § 4-6 — Homesteads; RCW 7.28 § 7 —
adverse possession, etc. A copy of this bill and all the legislative
history of this amendment are attached. Appendix 2 and Appendix 5.

The Judiciary Committee in 1977 in amending RCW 4.16.190
confirmed its intent to eliminate objectionable terms and provide a
better definition of disability and incompetency. Appendix 3.

In fact, the legislature felt so strongly about the purpose and intent
of the amendment in SSB 2872 that it enacted a statement of purpose

in section one of the Act. Appendix 2. This purpose is set forth in the
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historical and statutory notes in the annotated version of RCW
4.16.190. Appendix 6.

At the same time the legislature amended RCW 11.88.010 by
Chapter 309 of Washington Laws, 1977 1% Sess. To eliminate
reference to the terms “insanity” and “mental retardation”. A copy of
the relevant portion of Chapter 309 is set forth in Appendix 3.

RCW 11.88 was amended substantially again in 1990 by Substitute
Senate Bill no. 6868 (Chapter 122 Washington Laws 1990). Ai)pendix
4, adding the “over time” concept to RCW 11.88.010 (1)(c).

RCW 4.16.016 was amended for the last time in 1993 to clarify the
application of tolling provisions to imprisoned persons. Appendix 6.

F. CONCLUSION

The Supreme Court should accept review of the Court of Appeals
decision because it conflicts with established law and because it
creates confusion and uncertainty, and it raises an issue of substantial
public interest as well as issues of due process and fairness. The
Supreme Court should hold that RCW 4.16.190 has established its own
definition of incapacity. This court should also hold that RCW
11.88.010 (1)(a-c) are not relevant to the Judicial inquiry that must
take place for the proper application of RCW 4.16.190. The Supreme

Court should also hold that the phrase “such incompetency or
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disability as determined according to Chapter 11.88 RCW” means only
that the issue must be determined or decided by a superior court, that
the plaintiff, if requested, may have a jury trial on the issue and that
the plaintiff may call witnesses, and lastly, that the incompetency or
disability set forth in RCW4.16.190 must be proven by clear, cogent

and convincing evidence.

Respectfully Submitted
Offices of Richard C. Carrithers

o oA Oty

Richard C. Carrithers, WSBA # 0763
Attorney for Plaintiff
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SUSAN E. RIVAS,
Respondent,
V.

EASTSIDE RADIOLOGY

ASSOCIATES; OVERLAKE IMAGING;

WASHINGTON IMAGING SERVICES;
ALLAN MURAKI, M.D. and JANE DOE
MURAKI, his wife, and the marital
community thereof,

Petitioners,

OVERLAKE HOSPITAL MEDICAL
CENTER; OVERLAKE INTERNAL

. MEDICINE ASSOCIATES; ROBERT L.
" DAVIDSON, M.D: and JANE DOE -

DAVIDSON, his wife, and the martlal
community thereof,

Defendants. «

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

_ INTHE COURT OF APPEALS OF THE STATE OF WASHINGTON . - -

No. 55648-7-1
DIVISION ONE

PUBLISHED OPINION

FILED: September 18, 2006

- APPELWICK, C.J. — This is a medical malpractice lawsuit subject to a

three-yeer statutory limitation period. The plaintiff filed the complaint three years

and a day after the last allegedly negligent act or omission. The trial court

denied the defendants motion to dismiss as untlmely The trial court ruled that a

factual questlon remained as to whether statutory tolling provisions apphed while
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-the plaintiff was allegedly incapacitated in the intensive care unit (ICU) for
'several days following the medical procedure. We agree that no petition for nor
prior determination of incapacity is .require'd to trigger tolling. under RCW
4.16.190, and whether a particular plaintiff meets the statutory standard is a
question of fact However we hold that a four-day mcapacnty period cannot be a
” "':‘:tolling event asa matter of Iaw We reverse the trlai court’s order and drsmiss =
the complaint with prejudice. e |
| FACTS

Susan .Rivas had renal vascular disease. Dr. Alan Muraki performed a
renal angioplaety on ddiy 19, 1996. Muraki did not treat Rivas after the July 19
procedure. Due to co'mpiications from the July 19 procedure, the loss of Rivas's
kidney became inevitable on July 20 and the kidney was removed on July 21.
Rivas was in the (ICU) from July 19 through Juiy 23,‘ a total of four days. She
was discharged fro‘m the hospital on July 26. :

Rivas filed this action against Muraki' on July 21, 1999.2 Muraki moved

' Rivas also named several other defendants. All defendants except petitioners herein have been
dismissed. For ease of reference, we refer to the remaining defendants as “Muraki,”
“defendants or “petitioners.” -

2 Muraki notes that Rivas’s investigation started significantly earlier than she filed her lawsuit.
Muraki also notes that neighbormg states have shorter limitation periods than Washington.
Neither of these considerations is relevant. The only question is whether Rivas brought her claim
within the time limit the Washington Legislature has set forth, not whether she could or should
have brought it earlier. The fact that Washington s limitation period for medical malpractice claims
is ionger than that of neighboring states is a legislative policy decision that does not affect the
analysis in this case.

2.
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for summary judgmeﬁt on the ground that Fiivas’s suit was barred by the statute
of limitations. In her deblaration,l Rivas stated that she was unable to act or
otherwise look out for herself from July'19 until at least July 23. For purposes of
this appeal, we assume that Rivas was totally helpleés in the ICU between July
19_ and July 23.
e Thetnalcourt ‘r.u.lé“cﬁi"ih;tith'e .to-lli;r‘\.'g statute v. : |

does nof require the aétual apbointment of a gtjardian pursuant to

Ch. 11.88 RCW, but, instead, permits a determination by the court

in this action on the incompetency/disability issue with reference to
the standards set forth in Ch. 11.88 RCW.

The trial court gave the parties leave to pufsue discovery on the issue of Rivas’s
inéapacity. Aﬁer discovery, Muraki renewedi his motion. The trial court ruled that
factual issues precluded summary judgment as to whether Rivas was
incapacitated as determined by chapter 11.88 RCW. The trial court found that
when the court accepts PIaintiff’_s evidence as trije and ‘makes all
reasonable inferences therefrom, a fact finder could find that the
Plaintiff was incapacitated at the time her cause of action accrued
under RCW ch 11.88.... [The motion for summary judgment is
~denied] due to the existence of genuine issues of material facts as =~
"_to whether the statute of limitations was tolled during the period of "~
July 19, 1996 and July 23, 1996, o e
‘We granted Muraki’s req'uest for discretionary review.
‘ -ANALYSIS
Summary jddgment is appropriate if there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. CR

56(c). A material fact is one upon which the outcome of the litigation depends.

Greater Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 279, 937 P.2d 1082

(199'7).' All facts and reasonable inferences must be considered in the light most

-3-
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favorable to the nonmoving party. Schaaf v. Highfield, 127 Wn.2d 17, 21, 896

pP.2d 665 (1995). We review.'questions of law de novo. Mains Farm

Homeowners Ass'n v. Worthington, 121 Wn.2d 810, 813, 854 P.Zd 1072 (1993).

Because the statute of limitations is an affirmative d_eferise, the burden is

. on the party asserting it, here Muraki, to prove the facts that establish it.

* Haslund v. City of Seattle, 86 Wn.2d 607, 620-21, 547 P.2d 1221 (1976). In

Washington,_ actipris for medical malpracticé must be brought “within three years
of the act or omission alleged to have caused fthe injﬁry or condition.” RCW
4.16.350. For purposes of this appeal, we assumé that Muraki’'s I.ast negligent
act or omission was on July 20, 1996.° Rivas filed her suit on July-21, 1999,
more than thfe_e years after t‘h‘e last act or omission. Thus? Rivas's action agains't
Muraki is time-bar(ed unless the statute of limitation was tolled for éome reason.
RCW_4.16.190 tolls the statute of limitation in cas.,es‘ of pefsonal_ diéébility:
lf a persbn entitled to b.ri.ng‘ an action mentioned' Hin this
chapter . . . be at the time the cause of action accrued either under

the age of .eighteen years, or incompetent or disabled to such a -
degree that he or she cannot understand the nature of the

L proce_efdings,_"suGh”ih’c’:ompet'ency'j,'Or‘_'"disabil_ity'”as” determined =~

according to chapter 11.88 RCW, . .- the time of such disability
shall not be a part of the time limited for the commencement of
action.. ' ' '

3 Muraki asserts that his latest act or omission was on July 19. The trial court ruled.that the loss
of the kidney became inevitable as of July 20, and Rivas adopts this finding. Rivas asserts that
her cause of action accrued on July 20, when the loss of the kidney became inevitable.

-4-
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Chaptér 11.88 RCW governé gUardianships.4 RCW, 11.88.010 sets out the
scope of the trial court's power to appoint guardians:'-

(1) The superior court of each county shall have power to appoint
guardians for the persons and/or estates of incapacitated
persons... . " ' _

~ (a) For purposes of this chapter, a person may be deemed
incapacitated as to person when the superior court determines the
individual has .a significant risk of personal. harm based upon a._ . ... .
demonstrated' inability to-adequately. provide {or nutrition, health,.

housing, or physical safety. -

(c) A determination of incapacity is a legal not.a medical decision,
based upon a demonstration of management insufficiencies over
time in the area of person or estate. Age, eccentricity, poverty, or
medical diagnosis alone shall not be sufficient to justify a finding of
incapacity. ‘ ' -

(f) For purposes of the terms “incompetent,” «disabled,” or “not
legally competent;” as those terms are used in the Revised Code of -
Washington to apply to persons incapacitated under this chapter,

" those terms shall be interpreted to mean “incapacitated” persons
for purposes of this chapter.

Rivas argues that the statute of limitations was tolled by her incapacity}

under RCW 4.16.190 until July 23, 1996. Because Rivas asserts she is entitled

to tolling, she bears the burden of proof. See Wickwire v. Reard, 37 Wn.2d 748,

* Rivas argues that the standards set outin a prior version of the guardianship statutes apply. We
disagree. In 1977, the legislatu're‘amended the tolling statute to remove the word “insane” and
add the reference to the guardianship statutes. Laws of Washington 1977, 1st Ex. Sess., ch. 80§
2. The guardianship statues underwent major revision in 1990 that included the insertion of the
current language of RCW 11.88.010(1)(a), (p), and (c). Laws of Washington 1990, ch. 122, § 2,
at 853. In 1993, the legislature amended the tolling statute again on an unrelated issue and
retained the reference to the guardianship statutes. The current language of chapter 11.88 RCW
controls the standards by which a trier of fact would determine whether tolling is triggered under
RCW 4.16.190 in cases of incapacity. The current language was in effect when Rivas was in the
ICU. And, although the tolling statute’s reference to the guardianship statutes was added prior to
the 1990 amendments, the language was retained when the tolling statute was later amended in
1993. See City of Seattle v. Green, 51 Wn.2d 871, 874, 322 P.2d 842 (1958) (‘[wlhen a2 statute is
adopted by specific descriptive reference, the adoption takes the statute as it exists at that time”).

-5-
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751, 226 P.2d 192 (1951) (holding, in context of tolling of statute of limitation on
different grounds than asserted here, that burden of proving event justifying
tolling rests upon the person asserting it),

One aspect of the reiationship between the tolling and guardianship

statutes was addressed in Younq V. Kev Pharmaceuticais Inc., 112 Wn. 2d 216,

- :770 P 2d 182 (1989) In Young a mrnor plalntlff had a guardian appornted The.‘.‘_._

_YM court held that the appointment of a guardian did not dlmImSh the minor's
right to tolling under RCW 4.16. 190 Rather, the Young court held that “[t]he
words ‘the time of such drsabllity refer to the persons disabling condition itself,
not merely the disability to bring sunt” and that “[tjhis focus on the disabhng _
condition is reinforced by the reference to RCW 11.88." Young, 112 Wn.2d at |
221. Tne Young courtnoted that the tolling statute did 'not mention the effect of
the guardian’s appointment, which the court interpreted to mean “that the statute
‘was intended to operate regardless of the guardian’'s presence.” \_(_QQQQ, 112

Wn.2d at 221.

" The paries are not arguing that & prior adjudication of incapacity under " "

chapter 11.88 RCW is necessary to in\roke the: tolling provision, and the plain
language of the toiiing statutedoes{ not require such a prior adjudication. The
legislature has not restricted theappiication of the tolling statute only to cases
where a prior adjudication‘of incapacity has been made. Had the legislature
intended to. require a prior adjudication, it :could have used the language )

“pursuant to an order issued under chapter 11.88 RCW” instead of “such
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}incompetency or disability as determined according to chapter 11.88 RCW.”
' Because it drd not do so, we do not impose a requnrement of a prior order.

Rather, the tolling statute refers to the process set forth in chapter 11.88

RCW. The plaintiff's alleged incapacrty must be evaluated on the basis set forth

| m the guardranshrp statutes Although a prlor determlnatron of mcapacrty is not

- 'necessary to permrt tollrng under RCW 4. 16 190 the plarntrff must show that a._

4 guardianship would have been appropriate had one been sought when'the cause
of action accrued. We hold that the legislature intended to allow the trial court to.
look back to determine whether, at the time the cause of action accrued, the
plaintiff was incapacrtated to the degree necessary to permit apporntment of a
guardian. If so, then tolllng lS approprlate under RCW 4 16.190. No separate
petition for guardlanshlp is requrred

The guardranshrp statutes require the fact Afinder to determine the issue of
he alleged incapacity by clear, cogent and convincing evidence. RCW

11.88.045(3). Although the determination of moapacrty |s a factual questlon

factual questions. “may be resolved -on,'SUmma_ry Judgyr_.ne_nt_ |_t_,__g|\re_n the_eyrdence" SR

in the record, a court vcould'.reach only one reasonable result.” Alaska Pac.

Trading Co. v. Eagon Forest Prods., 85 Wn. App. 354, 361, 933 p.2d 417

. (1997). Muraki argues that a few days’ stay in the ICU‘cannot be a tolling event
as a matter of law because the guardianship statutes do not envision such an
incapacity as wrthln the scope of guardianship. Muraki streSses that the
language of RCW '11 .88.010(c) provrdes that a frndrng of incapacity must be

“based upon a demonstratlon of management insufficiencies over time,”

-7-
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- (emphasis added) and that the time periods referenced in the guardianship
- statutes show that the phrase “over time” was not intended .to apply to short-term
incapacity of only a few days.

The Washington Supreme Court has recognized that appointment of a

~guardian is a‘time-c;onsuming process. ‘In re Schuoler, 106 Wn.2d 500, 505-06, .

203 'P.od 1103 (1986). The legislature has'set out its intent in-providing for -«

B

guardianships:

It is the intent of the legislature to protect the liberty and autonomy

of all people of this state, and to enable them to exercise their
rights under the law to the maximum extent, consistent with the
capacity.of each person. The legislature recognizes that people .. ..
with incapacities have unique’abilities and needs, and that some
people with incapacities cannot exercise their rights or provide for
their basic needs without the help of a .guardian. However,their '
liberty and autonomy should be restricted through the guardianship
process only to the minimum extent necessary to adequately
provide for their own health or safety, or to adequately manage

their financial affairs. ' ) : '

RCW 11.88.005. The guardianship statutes do not set out a minimum number of

| days of inéapacity required in every instance to justify appointment of a guardian.

. Rather, whether a guardian :_.Was,.fi.'qstifi'e'd..__V‘!'dl_i‘ld.,' depend ‘on the nature’ and o ”

| circumstances of each guardianship proceeding and the élleged incapacity.
However, the guardianship'- statqtes set out notice and hearing time
periods &s proéedurai safeguards-to prevent appointment of a guardian other
than to the “minimum extent 4necessary.” RCW 11.88.055. The shortést period
in any section of the statute is under RCW 11.88.040, which allows the 10-day
notice of a hearing date to be reduced for good cause to no less than three days.

The alleged incapacitated person is entitled to consult with counsel of his or her

8-
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‘choosing and prepare' for the hearing for not less than three weeks. RCW‘.
11.88.045(1)(a). A shorter period - is presumed insufficient. RCW
11.88.045(,1)(a). Upon receiving a guérdiariship petition, ,the couﬁ must appoint
a guardian ad litem (GAL) to represent the best interests of the alleged

incapacitated person. RCW 1 1.88.090(3). The GAL must file his or her report at

st 15 days before the hearing on the petiion. RCW 11.88.090(8). Other

time periods set out fn the g.uardia.nship statutes could add to the minimum time
required to appoint a guardian.5

| While We do not set out a bright line rule for the mihimum duration of
incapacity to qualify for a guardian to be appointe.d, it is clear that under the
guardianship statutes, a four-day incapacity_ would be insufficient 10 ,perrriit
appoinfment ofa gﬁardian. ‘As é matter of law, Rivas cannot- meet her burden of
proof that a g‘;uardianshi‘p ‘would have béen appropriate when her cause of action

accrued. The trial court erred in denying Muraki's motion for summary judgment.

5 See, e.g., RCW 11.88.030(4)(a) (petitioner must serve notice of proceeding no more than five
days after filing petition); RCW 11.88.030(5) (petitions shall be heard within 60 days); RCW
11.88.090(3) (GAL has five days from receipt of notice of appointment to file and serve statement
of qualifications, and any party can seek a show cause hearing for why the GAL should not be
removed within three days of service of the statement); RCW 11.88.045(4) (a written medical
report must be presented to the court by a provider who personally examined and interviewed the
alleged incapacitated person within 30 days of preparing the report).

-9-
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We reverse the trial court's order and grant Muraki's motion for summary

judgment. We dismiss Rivas’s complaint with prejudice.

St -

WE CONCUR:

- 7/

-10-



" Rivas v. Eastside Radiology Associates, No. 55648-7-

Agrd J. (concurrrng) -- While | agree with the majority oplnron | write
separately to emphasize the guardranshrp statute’s requirement that incapacity

be “based upon a demonstratlon of management lnsuffrcrencres over time in the

area of person or estate 2 As the majonty explalns the Ieglslature clearly

drafted the guardianship statute to avoid a rush to judgment that would unfairly or

mappropnately deprive a ward of her. Ilberty in furtherance of that objectlve it

‘not only created the Iengthy process the majonty descnbes at pages 8-9, it also

|ncorporated asa substantrve standard the requrrement that one seeklng a

guardlanshlp establlsh a pattern of mcapacrty “over time.” In my view, a four—day
coma such as the one we have assumed Ms Rivas suffered in this case, cannot "

as a matter of law suffrce to meet that substantlve standard. | therefore agree

that the trial court should have granted Muraki's motron for summary Judgment

—C 7a

' RCW 11.88.010(1)(c) (emphasis added).

)



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

SUSAN E. RIVAS,

' No. 55648-7-|
Respondent, _ .
- DIVISION ONE
V.
: ' ORDER DENYING MOTION
EASTSIDE RADIOLOGY FOR RECONSIDERATION

ASSOCIATES; OVERLAKE iMAGING;

 WASHINGTON IMAGING SERVICES; )

" ALLAN MURAKI, M.D. and JANE DOE
MURAKI, his wife, and the marital ‘
community thereof,

)
)
)
)
)
)
)
)
)
)
)
)
)
Petitioners, )
| - )
OVERLAKE HOSPITAL MEDICAL )
CENTER; OVERLAKE INTERNAL . )
MEDICINE ASSOCIATES; ROBERTL. )
DAVIDSON, M.D. and JANE DOE )
DAVIDSON, his wife, and the martial )
community thereof, ' )
o )
Defendants. )
The respondent, Susan Rivas, having filed her motion for reconsideration herein,
and a majority of the panel having determined that the motion should be denied; now,
- therefore, itis hereby -~

.~ ORDERED that the motion for reconsideration is denied.

'DATED this /0 day of October, 2006.

FOR THE COURT:

77

| Judge - (/
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 OVERUAKE HOSPITALMEDIGAL )

‘community thereof, -

community thereof, -

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

4 DIVISION ONE
SUSAN E. RIVAS, ) . ‘
‘ . ) No. 55648-7-1
Respondent, ) :
) COMMISSIONER'S RULING
V.

DENYING DISCRETIONARY

CENTER; OVERLAKE INTERNAL
MEDICINE ASSOCIATES; ROBERT L.

DAVIDSON, M.D., and JANE DOE

DAVIDSON, his wife, and the marital

)
)
)
)
)
)
)
)
_ Defendants, )
EASTSIDE RADEOLOGY L )
ASSOCIATES; OVERLAKE IMAGING; )
WASHINGTON IMAGING SERVICES; )
ALLAN MURAKI, M.D., and JANE DOE )
MURAKI, his Mfé; and the marital )
| )

)

)

Petiﬁoners. )

Eastside Rad‘iolbgy Associatés, Overlake Imaging Services, Washington

" |maging Services, Alan Muraki. M.D., and Jane Doe Murakjg _(thé“'gj_gfer!q_a‘htg)i e e a

 seek discrétionary review of the trial court order denying their summary

judgment motion to dismiss under the statute of limitations. Defendants argue

that the four days Susan Rivas was in intensive care in the hospital do not -

establish a sufficient incapacity “over time” required to toll the limitations peribd.

Although the precise standard for incapacity for this purpose is debatable, it
was not an obvious error to conclude that there ‘are issues of fact regarding the

alleged inéapacity. Therefore discretionary review is not appropriate. | o
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FACTS

N I the course of treatment of her severe renal vascular disease, Susan

Rivas was admltted to Overlake Hospital on July 19, 1996 and Dr. Murakl

. the right renal artery was dlssected On July 20, 1996 the Ioss of Rivas’ right

-krdne" became mevntable On July 21, 1906 her rlnht kldney was removed. -

From July 19 to July 23 1996, Rivas was in mtensrve care She was.

- dlscharged from the hospital on July 26, 1996.

On July 21, 1999 three years and two days ‘after the July 19, 1996

| procedure Rlvas fi led a malpractlce lawsunt allegmg that she had not been

, 'properly advnsed of the nsks of or alternatlves to an angloplasty, that the

- ; angloplasty had been |mproperly performed that Dr Murakl walted too long
.‘ before calling fora vascular consultatlon or rnterventlon and that, as a

s consequence her nght kldney had to be removed

- The defendants moved for summary Judgment argumg that the three

year statute of Iimltatlons barred the claim. Rivas argued that the statute of

limitations was tolled while she was “lncapamtated " from July 19 to July 22,

1996. The supenor court denied the motion for summary judgment, concluding

that there are issues of fact whether Rlvas was incapacitated “as d'etermvined
‘according to chapter 11.88 RCW,” which is requrred to toll the statute of

limitations.

o ':fperformed a renal anglogram and angropfasty In the c_ourse of the _angroplasty SRR S
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The defendants seek discretivonar.y review.

. CRITERIA FOR DISCRETIONARY REVIEW

Discretionary review is available only:

1y e superior coirt has Gommited an obvious error 1

which would render further proceedings useless; .

(2) The superior court has committed probable error and
the decision of the superior court substantially alters the status
quo or substantially limits the fraedom of @ pany 8 act;os=

(3) The superior couit has so far departed from the -
accepted and usual course of judicial proceedings, or sofar ©
sanctioned such a departure by an inferior courtor - ,
administrative agency, as to call for review by the appellate
court; or _ . o : o

(4) The superior court has certified, or that all pa_rties to
_ the litigation have stipulated, that the order involves a controlling
r "~ question of law as to which there is substantial ground fora .

o difference of opinion and that immediate review of the ordermay . .. L

. materially advance the uItimate_termin_atiOn of the ‘Iitig’ation. o
" RAP23(b). '
DECISION

-+, Anaction against a'.h'ea_lvth‘qare_ proyider._“.-s_hall .be,comm‘en,ce'd within .. o

“three yeérs of the act or omission élleged to have caused .th.e inj‘ury or
condition.” RCW 4.16.350(3). Bqt~if, at the time any cause 6f a_ctioﬁ accrués,
the individual is “incompetent or disabled to such é degree th_at he or she
cannot u_nderstand the nature of the proceedings, such incompeteﬁcy or
disability as determined according to cﬁapter 11.88 RCW," then the Iimifations

period is tolled for the period of incompentency. RCW 4.16.190.
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There is no case law directly 'deﬁn‘ing what constitutes incapacity “as

determined according to chapter 11.88 RCW?" for purposes of tolling' the statute -

of limitations, especially the length of time of the-incapacity.2 Riyas argues the

R "'Iegrslatlve history demonstrates that the 1"977'amendmentsto s'e'Veral' statutes

merely reflect an lntent to shift from |mpreC|se terms such as msanlty" to more.

- appropriate referenceso ger*erat concepts of |r.capa0|ty The 1eg|$;|at|ve o

hlstory suggests that the 1977 amendments also include “a preference to the

use ofa process for defi nmg mcompetency or dlsabrhty as fully set forth in

' chapter11 88,” Laws of 1977, 1st Ex. Sess., ch. 80 §1.

The defendants argue that the entlre statutory scheme for appomtlng

‘ guardlans must be consrdered in determlnmg whether Rlvas would have |

-quahﬁed for appomtment ofa guardlan under ch. 11.88 RCW if: she had apphed' : |

at the tlme her cause of actlon accrued They argue that the statutory

procedures for estabhshlng a guardranshlp contemplate that “c over tlme means

' more than just a few days. For example the heanng on the petition-may be

heard up to 60 days after the petltron is ﬁled. RCW 11.88.030(5). But the
statute seems ﬂeX|ble enough to accommodate emergent situations where

appomtment of a guardian could occur within just a few days For example

2 yYoung v. Key Pharmaceuticals, 112 Wn.2d 216, 220-24, 770 P.2nd 182 (1 989) holds
that RCW 4.19.190 tolls the statute of limitations for a minor child’s medical malpractice claim
during the perlod of the child’s minority, even though a guardian had been appointed for the
child. The opinion does not address the “over time” provrsron contained in the current versron of

RCW 11.88.010(1)(c)-
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Ch. 11.88 RCW discusses incapacity as the basis for establishing a
guardianship of the person or estate.! “[A] person may be deemed

‘ incapacitated as to person when the superior court determines the individuél

“hasa signiﬂCaht.ri's;k'bf p.éfsonal harm':bas(e_qzuponvgdemonstratedvinability o i

adequatély provide for nutrition, health, housing, or physical safety.” RCW

: ~1_1.83.019(1){a).;.,__B__utthé stotute alsc includes a temnoral __r;onside.ration; s

A determination of incapacity is a legal not a medical
decision, based upon a demonstration of management
insufficiencies over time in the area of person or estate. Age,
eccentricity, poverty, or medical diagnosis alone shall not be -
sufficient to justify a finding of incapacity.

RCW 11.88.010(1)(c) (emphasis added).
 For purposeé of this motion, the'defehda'r'\t.s argﬁe that, even assuming
Rivas was compleiely helpless for four days while in intensive care, she would

| have to demonstrate that she would have qualified for appointment of a |

" 'g'ukérdiéri"if's'he had applied for 'one.“"Bevcaus_e the _s'tav_t_ute_yequi_'resthat the = -

: pe‘réon demonstrate management insufﬁcienc_iés sover time” to qualify fora
. guardian‘, the defendants argue that Rivas must be able to demonstrate that at
the time her cause of action accrued she had been unable to care for herself

for some extended period of time, not just a matter of three or four days.

1 “Incompetent” for purposes of the tolling prbvision of RCW 4.16.190 is the same as
“incapacity” for purposes of the guardianship statute. RCW 11.88.01 o(1)(f)-
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normally ten days notice must be gi'ven to the alleged incapacttated person, but
on a showing of good cause, the required notice may be reduced to just three

days. RCW 11.88.040(4). |

jt'may be that the legislature intends that tolling of a statute of limitations - ¢

for incagacity is Iimited to those‘who have serious Iong-term incapacity
- sufficientto allow a guardlanshlp ofine | rson under ihe uenberar Ve
procedures requrred for such a guardlanshlpi But the Iogrcal extensron of the
defendants argument would seem to deny any tolhng for an mdrvrdual who ‘
i suffers an mcapacrtatlng lnjury as the immediate result of an act of medlcal
malpractlce For example the tolllng statute apphes only toa person | |
, mcapacltated when thelr cause of actlon accrues RCW 4. 16 190 ‘The cause
of action of a person who goes into a coma dunng a neghgent surgery would
accrue at the time of the surgery At that time, the duration of the coma may be‘
E uncertam but in order to quahfy to obtaln a guardlan under the defendants |
'standards it would be necessary that the patlent was both incapacitated when
the cause of action accrued and that the lncapacny had existed “over tlme If
a hearing on a guardianship petition is allowed on three days notice, the
duration of.th.e coma may remain uncertain at the time of the hearing_andthere
would be no showing of an incapacity that had existed “over time.” Because

the individual would not qualify for appointment of a guardian, there cculd beno
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tolling under RCW 4.16.190. But it seems unlikely that RCW 4.16.190 intends
o strict a limitation upori tolling for incapacity. Itis at least debatable that a

person who is completely unable “to understand the nature of the proceedings”

" *4s the immediate result of an act of malpractice qualifiés for tolling of the: ~

- statute of Iimitatibns, even if the incapacity is limited to three or four d-ays.. It
was not obvious erioiig coriclude ihé.i tuerr- aie cenuitie of issus o maieriai
fact regarding Rivas’ alleged incapacity, and to deny the motioh to dismiss
under the statute of limitations. |

The démanding criteria for discretionary review ha\)e not been satisﬂed.‘
Now, therefore, itis hereBy |

ORDERED that the motion for discretionary review is denied.

'Donetr_\is 5‘ dayofMarch,Zw :

CoUrt COMMISSIONET . -+ & f e v
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‘The Court of Appeal§ ”
of the ,

" RICHARD D. JOHNSON, . : Vi
g?tg‘:dministrator/aerk State ogg;?t'sizzngton . ' 6000{1):@%09881303?% :
4 nIverst (54
98101-4170 . (206) 4t6y4-7750
TDD: (206) 587-5505
August 5, 2005
Richard Carlton Carrithers William Robert Hickman
Attorney at Law , Reed McClure
1606 148th Ave SE Ste 200 Two Union Square
- Bellevue, WA, 98007-6860 . 601 Union St Ste 1500 :
o et e s Seattle, WA, 98101-1363 -
Pamela A. Okand
-Reed McClure
Two Union Square .
- 601 Union St Ste 1500
Seattle, WA, 98101-1363
Sherry Hemming Rogers
Reed McClure -~ .
Two Union Square
601 Union St Ste 1500
| Seattle, WA, 98101-1363
CASE #: 55648-7-1 B

Susan E. Rivas, Respondent v. Overlake Hospital Medical Center et al., Appellants

Counsel:

Please find enclosed a copy of the Order Granting Motion to Modify the Commissioner's

. nuling entered in the above case today.. .. ..o i

The order will become final uﬁléss counsel files a motion for discretionéryyrevivew .w'ithi'r'{ o
thirty days from the date of this order. RAP 13.5(a)

Sincerely, _ o

Richard D. Johnson
Court Administrator/Clerk

- enclosure
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
SUSAN E. RIVAS, )
) No. 55648-7-1
Respondent, ) .
, ) ORDER GRANTING
Ve e e i) MOTION TO MODIFY ... . ..« e

OVERLAKE HOSPITAL MEDICAL )
CENTER; OVERLAKE INTERNAL )
MEDICINE ASSOCIATES; ROBERTL. )
DAVIDSON, M.D., and JANE DOE )
DAVIDSON, his wife; and the marital )
community thereof, )
)
Defendants, )
)

EASTSIDE RADIOLOGY ASSOCIATES,)
OVERLAKE IMAGING; WASHINGTON )
 IMAGING SERVICES; ALLAN MURAKI,)
M.D., and JANE DOE MURAKI, his )
wife, and the marital community )
thereof, )
| )

)

)

Petitioners.

.o Petitioners have. moved to modify the. cor_nmis_si_q:rjer‘__sﬁrqling_ __‘dgnying; AT

. disqretionary review. We have considered the motion under RAP 17.7 and have
' determinéd that it éhould be granted.

Now, therefore, it is hereby

'ORDERED that the motion to modify is granted, and review is accepted;

and, it is further
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ORDERED that the court admlmstrator/clerk shall set a perfection

schedule.

Y \S / ﬂ/
Done this X day of M\Lg’} , 2005.

/%/&/J/ﬂé .dap/
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* The Court of Appeals

of the .
RICHARD D. JOHNSON, : DIVISION I
Court Administrator/Clerk Sta,te O{;Z‘tzgénng ton ) 6 OO[nJem }Jnio;;y S(sqéxraret
VEIs1 €
98101-4170 (206) 464-7750
TDD: (206) 587-5505
August 30, 2005
Richard Carlton Carrithers William Robert Hickman
Attorney at Law Reed McClure
1606 148th Ave SE Ste 200 - Two Union Square

Bellevue, WA, 98007-6860 - 601 Union St Ste 1500
L o _ Seattle, WA, 98101-1363 .

Pamela A. Okano

Reed McClure

Two Union Square

601 Union St Ste 1500
Seattle, WA, 98101-1363

Sherry Hemming Rogers
Reed McClure '
Two Union Square

601 Union St Ste 1500
Seattle, WA, 98101-1363

CASE #: 55648-7-1
Susan E. Rivas, Respondent v. Overlake Hospital Medical Center et al., Appellants

Counsel:

The following notation ruling by Richard D. Johnson, Court Administrator/Clerk of the
| Court was entered on August 29, 2005:
As the court failed to set a date for the filihg of fhe ahsWer to the motio.n.to |
modify. in accordance with RAP 17.4(e). Counsel for respondent shall have until 9/12/05

" to file an answer to the motion. If an answer is filed by 9/12/05 it will be forwarded to a
panel for reconsideration of the motion to modify. ‘

Sincerely,

Richard D. Johnson ‘
Court Administrator/Clerk

jh
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON.

o . DIVISION ONE ’ :
SUSAN E. RIVAS, )
' A ) - No.55648-7-1 *
Respondent, = ) ' .
Pt oo ) ORDER GRANTING . - . ...oneme v
oV ) MOTIONTO MODIEY: = = o
OVERLAKE HOSPITAL MEDICAL )
CENTER; OVERLAKE INTERNAL )
MEDICINE ASSOCIATES; ROBERTL. )
DAVIDSON, M.D., and JANE DOE )
DAVIDSON, his wife; and the marital )
community thereof, ' )
Defendants, )

EASTSIDE RADIOLOGY ASSOCIATES,)
OVERLAKE IMAGING; WASHINGTON )
IMAGING SERVICES; ALLAN MURAKI, )

M.D., and JANE DOE MURAKI, his )

* wife, and the marital community )
~ thereof, I , )
)

)

Petitioners.

s

Petiti.oners .merd'to modlfy a commlss'oners ruhng | denylng 'di's‘c_r'é"tidriéry' .
review. We initially considei’ed 'the,mo"tion and deterrﬁined that it should be |
granted. However, because ofé clericél error, we did not have the benefit of
respondent’s response. As that response has now been ﬁied, we have considered
the motion to modify again under RAP 17.7 and have determined tﬁaf it should be
grahted. The parties shall continueAt‘o adhere to the perfection schedule previbusly:
issued. | |

Now, therefore, itis hereby



No. 55648-7-112

ORDERED that the motion to modify is gfanted, and rev
Done this l”( day of kbk/mfl/ ' , 2005.

iew is accepted.

Dol
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. WASHINGTON LAWS, 1977 Ist Ex. Sess.

" 1130008, .
Be it ciacted by the Leglslature of the State of Washington:
- Sectlon 1, Sectlon 1, chaptor 95, Laws of 1975 1t ex. scss. and RCW 11.88-
008 are each amended to read as follows:
It is the intent and purpose of the legislature to recognize that 23«..31*«;_._«..
) h 1. 18, ek yl I-L SFI- 1t -—M .oh 1. T LJ& “
and competencles with varying

* chapter 11,92 RCWi and repeallng secion B, chapier 95, Laws of 1975 I es. st ad RCW

tarded; P Y t
abled persons have special and unique abilities
degrees of disablilty. ’

Such persons must be Jegally protecied without the necessity for determination
of total Incompetency and without the attendant deprivation of civil and legal
rights that such & determination requires.

Sec. 2. Sectlon 11.88.010, chaptes 145, Laws of 1965 as amended by section 2,
chapter 95, Laws of 1975 1at ox. sess, and RCW 11,88.010 arc each amended to
read as follows: “

(1) The superior court of each county shall have power 10 appoint guardians for
the persons and estates, of either thereof, of Incompetent persons ((
county)), and guardlans for the estates of all such p who age nonresidents of
the state but who hava property In such county needing cars and atteation.

An “Incompetont® Is any person who Is elther; . -

- (a) Under the ags of majority, a3 defined In RCW 11.92.010, or

(b} lncompetent by reason of ((insanity:)) mental illness, ((mentabretards
tion)) develo) mental_dlsability, senility, habitual drunkenness, excessive use of
drugs, or other mental incapacity, of cither managing his property or caring fur

himself or both. :

(2) The auperslor court for each county shall have powee to appoint limited
guardians for the persons and estales, or either thereof, of disabled persons, who by

reason of their disability have nced for protection and assistance, but who cannol

be found to be fully Incompetent, upon investigation 2%%343
P heaith-b N N 15 thor-bosrd—tor

t hestth-bosrd-snd retas

e dogl
mﬂ-::u & oy-the

county-socia

ho-eounty-where
RCW 11,88.090 a3 now Ot hereafter amended.
After considering ail evidence prescated as & result of such Tavestigation, the court
shall impose, by order, only such specific limitations and disabilities on s disabled
person 1o be placed under & Jimited guardianship as the court finds necessary for
such person’s protection and assistance. A person shall not be presumed 1o be in-
competent nor shall a person lose any legal rights or suffer any legal disabilitics as
the result of belng placed under a limited guardianship, excepl s to those rights
and disabilities specifically set forth in the court order establishing such s limited
guardianship. In addition, the court order shall state the period of time for which it
shall be applicable. .

For the purposes of chapters 11.88 and 11.92 RCW the term *disabled person”
. . . : i dushwho-t 1 sed- fhy
disabled)) means 80 individual who ls in
otection and assistance by reason of mental illness, develo mental diss-
bility, senility, habitual drunkenness, excessive use of drugs, or other mental Inca.
pacity, but cannot be found 10 be fully incompetent.

L) 4

’ 1 142)

Ch, )09

¢<>m_=20.—.oz LAWS, 1977 st Ex. Sess.

ch institut
Teged incompele el
Sec. 3. Section 11.88.030, chaptet 148, Laws of 196S a3 -anam“___wm a-,oow_n& :..
chapter o.... Laws of 1973 15t ex. ¢58. and RCW :.S.So are

. i t of
::_&_l_nuwﬂﬂﬁc_a person or entily may file & ?::.ﬂ.z“oh-_;m-.”mvn_-.au.“”“. om_
e other qualified person, trust company. o e k. O T e

himself of som .
f an incompctent of disabled person A petition for

corporation authorlzed 10 RCW 11.38.020 a8 now of

v dian o
nnpz_—-__ o.” limited gua¥ hall state:
guardianship o7 Naied -=”Mn_m-ﬂﬂw=-no” and post office address of the l

[{(32))] E..:_n pame,

” mhmmw“w_ mw.—.ﬁ“.a aature of bis slieged Incompelency [

:.:.Mw_hw {c) The approximaie value and deserlption of his _.Sq.nﬂw..aﬂ:ﬂ_____h.":—

4 -__«Amoavosﬁ_—o? pension, Insurance, of sllowance _-o_. hw__.o”qym .”a_ﬂw._ e an -
4) Whether there Is, In any state, & sy :

o Q»www mmp estate of the slleged incompetent of disabled persons -

" Mﬂgv {¢) The residence and post office address of the person W

" asks to be -35_:_& -1-3_:. or limited guardian; * ceatlonshin 39 far s

4 natuee of th
e (0 The aaines and addresses, -”n ..__...e persons most Closcly selated bY

ncompetemt

n accordance with RCW

(g) The name and sddress of the persan of Institution having the care
()] leged Incompetent Of disabled persont ited goscdan
(L)) Ep-.:a reason why the appointment of a guardian of 3.” QB e
is sought and the Interest of the petitioner in the appolntment, “” s o
--_.“._"_Boi {s sought 83 guardian of fimited guardian of the person.
! ! . leged disability and the specific arcas
and degree of the allege ;
“of hnwwwrm.v -.—..__.,_oh“.”ﬂ.‘-n:no requested and the {imbtation of rights requested 10 be
' of appointments L .
' ;o—_%mﬂ”v,ﬁvo.mﬂ“_ ”ouu_mh”& _n_”_“:a of the limited mﬁ%.-ari 1o be included in
intment memiomiw. )
{ ) N :__aq onqo“u-ﬁ__“_”.a« QWG& by the court for 2:5.»:”3 -ﬂﬂﬂhu_“ﬁn_.””
’ ==w_._-=-ﬂ.mv 2—,- petition for limited E_-::::Zv 2:13‘3 iy .” i
"r-_ the sl —ankoo_g— 2__ mw“u-ﬂ_.oaaown_ﬂwa—“--“ _A”_.nn \housand dollars.
e ssels O ! t "
Eﬁoﬁﬂ.&)ﬂ::m“wwoﬂ.m_mu under the provisions _.o_. :_a_ _nn:o”a””_h_pi- rw-”m M””r“”
. tension of lime 13 fequ
. : shirty)) forty-five days unless snCX .
m.o__ forty-five da tiod and 00d cause 52: el by 6
Sec. 4 Sectlon 11.88.040, chapter 145, Laws of 1965 -“<_n_*_ ”m e oot
tion u.ﬂ—.:!e. 95, Laws of 1975 Ist ex. sesh and RC 88,
L]

amended 10 read as follows:

{1143}
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Ch. 121 - WASHINGTON LAYy, 470y

. (3) In the absence of receipt of :omnnw».noa the insured that coverage
will not be continued with the cxisting-insurer, an insurer whose agency
contract has been terminated by an ?movoana.a agent, or by the mutual
agreement of the insurer and the agent, that clects to renew or lacks a rea-

son not to rencw, shall give the renewal notice required by chapter 438.18 -

RCW to affected insureds, and continue renewed coverage in accordance
with the mcthods specified in subsection (2)(b) of this section. Agents af-
fected by this subscction may provide the notice to an insurer that an in-
mE.omu does not intend to continue existing ‘coverage with the insurer, after
receiving written authority to do so from an insured. : :
. (4) For purposes of this section an “independent agent" is a licensed
insurance agent representing an insurer on an independent contractor basis
and not as an employee. This term includes only those agents ‘not obligated

vvm contract to place insurance accounts with a particular insurer or group.of
insurers. R

- (5) .d:m section does not apply to (a) agents or policies of an insurer or
group of insurers if the business is not owned by the agent and the termi-
~ mation of any such contractual agreement does not result in the cancellation
o or nonrenewal of any policies of insurance; (b) general agents, to the extent

, n..wv they are acting in that capacity; (c) life, disability, surety, ocean ma-
rine w-& foreign trade, and title insurance policies; (d). situations where the
: termination of the agency contract results from the insolvency or liquidation
= of the terminating insurer. S .

(6) No .FmE.S. may terminate its wmo:@ contract with an appointed
agent unless it complics with this section.” ‘
(7) Nothing contained in this section excuses an insurer from giving

Wmﬂ—umob and renewal notices that may ‘be required by chapter 48.18

NEW SECTION. Sec. 2. Section 1 chapter 286,
. 2. 1, chapter 286, Laws of 1986 and
RCW 48.17.590 are each repealed. - "

passcd the Senate February 13, 1990. °
Passed the House March 2, 1990. .
Approved by the Governor March 21, 1990.

Filed in Office of Secretary of State March 21, 1990.

CHAPTER 122
[Substitute Senate Bill No. 6868)
GUARDIANSHIP '

AN ACT Relating to guardianship; amending ] |
3 g RCW 11.88.005, 11.88.010, 11.88.020, 11-
.ww.%uo. 11.88.040, 11.88.045, 11.88.080, 11.88.090, 11.88.100, 11.88.105, 11.88.107, 11.88-
A oy —ow.wm.—NM. 11.88.130, 11.88.140, 11.88.150, 11.92.035, 11.92.040, 11.92.050, 11.92.053,
. , 11.92.060, 11.92.090, 11.92.100, 11.92.110, 11.92.115, 11.92.130, 11.92.140, 11.92-

150, 11.92.160, 11.92.170, 11.92.180, and 11.92.185; adding new sections to chapter 11.38

RCW; adding new scctions to chapter 11.92 RCW; and providing an cffective date.

’

. (821"

B provide for their basic needs without the help of a

" ’ealthor safety,

Be it enacted vw. »rm H\wmm.&w»ﬁo of the State of ‘Washington:
Sec. 1. Section 1, chapter 95, Laws of 1975 1st x. 5¢Ss. as amended by
section 1, chapter 309, Laws of 1977 ex. scss. and RCW 11.88.005 arc cach

‘amended to read a8 follows:

It is the intent ((and-purposc ) of the legislature to Aﬁ%

.

ege e

itity)) protect the liberty and autonom of all

. ple of this state.-and to enable them to exercise their rights under the law to

the maximum extent, consistent with the capacit of each person. The leg-
jslature reco nizes that e with inca acities have unique abilities and
needs, and that some people with incapacities cannot cxercise their rights or
ardian. However their
liberty and autonomy should be restricted through the guardianshi
only to the minimum_extent necessary. to adequately mnoiao for their own

or to adequately manage their financial affairs.

)

Sec. 2. m&mou...uyw.wm.oﬂo. chapter 145, Laws of 1965 as last amended
by section 176, chapter 149, Laws of 1984 and RCW 11.88.010 arc cach
amended to read as follows: . C

(1) The superior court of each county shall have power to appoint
guardians for the persons and/or 8»»»82%& of ((incomr
ﬂo»wnsvvmnowmwnwwaom persons, and guardians for the estates of ((att-sock
dnaoa\a&d.un&v nonresidents of the state ((but)) who have property in
((such)) the county. needing care and attention.

(A

’ - : )
(a) For purposes of this chapter, a person may be deemed incapacitat-
ed as to person when the superior court determines_the individual has a sig-
nificant_risk_of personal harm based upon 3 demonstrated inability to
“adequately provide for utrition, health, housing, O hysical safety. .
(b) For purposcs of this chapter, a person ma be deemed inca acitat-
edas to the vonmoa.m.om»»no when the su rior court determines the individ-
ual is at significant risk of financial harm based upon 2 demonstrated
inability to adequatcly manage property of financial affairs. ' ;
©) A determination of incapacity is 3 lcgal not a medical decision,
‘based upon a demonstration of management insufficiencies over time in the
“area of person Of estate. Age eccentricit or medical dia nosis
alone shall not be sufficient to justify 2 find

1853].



b, 122 2%20%02 LAWS, 1930

(d) A _person may also be determined incapacitated if he or she is un-
jer the age of majority as defined in RCW 26.28.010. . C

) For purposes of iving informed consent for health care ursuant to
RCW 7.70.050 and 7.70.065, an *incompetent” person is any person who is
(i) incompetent by reason of mental illness, developmental disability, senili-
ty, habitual drunkenness, excessive use of drugs, or other mental incapacit
of cither managing his or her property or caring for himself or herself, or
both, or (ii) inca acitated as defined in (2 ~(b). or (d) of this subsection.

() For_purposes of the terms "incompetent,” » disabled,” or "not legal-
FooBﬂoSi.. as those terms are used in the Revised Code of Washington
to apply to persons incapacitated under this chapter, those terms shall be
interpreted to mean *incapacitated” persons for purposes of this chapter.
o (2) The superior court for each county shall have power to appoint
limited mg_.&»sm for the persons and estates, or ecither thereof, of ((dis<
., abled)) incapacitated persons, who by reason of their ((disabitity)) incapac-
ity E:.B need for protection and assistance, but who 29:313.?55.3&0

=qa|al.ﬂﬂmnﬂnan=m& )) are capable of managing some of their
and m.:»:&& affairs. After considering all evidence presented as a result of
.mco.v investigation, the court shall impose, by order, only such specific limi-
tations and ((disabi itics)) restrictions on: Rﬂl&uﬁio&v an incapacitated
person to be placed under a limited guardianship as the court finds neces-
 sary for such person's ?..ovoomo:.m:m assistance. A person shall not be pre-

m_..—B& to be 2388?335 incapacitated nor shall a person lose any legal
nmEm or suffer any legal disabilities as a.,ﬂ.o. result of being placed under a
" limited guardianship, except as to those Tights and disabilities specifically
. set forth in the court order establishing such a limited guardianship. In ad-
- dition, the court order shall state the period of time for which it shall be
. . applicable. T .

(« and-1:

: [} F—mﬁo 0T VLA :—'\—uﬂh-r iva »

e to-bofulty-meompetent)) < .

o ﬁ“w— Venue for petitions for guardianship or limited guardianship shall.
ic in the county wherein the alleged 2..58:.6«33&1&% incapaci-
| tated person is domiciled, or if such person. (( i e
. gﬂ?ﬁgagﬂmﬁmaﬂﬁugﬂa 3 )) resides in a facility su
whole or in U»_A. by local, state, or federal funding sources, in cither the
county i.ra.no Qamowlamamo:& the facility is Jocated, the county of
domicile prior to residence in the supported facility, or the county ((where~

in)) where a parent Or Spousc of the alleged foou.%nﬂ:«dﬂ@ﬁﬁ& ) in-

capacitated person 1s domiciled. i

by

18541 -

rsonal

. 'year of _the filing -of _55...

- . “exercising the right to vote an

. determines that the

If the alleged 58 aci

the a
o the county of th
f one year or morc. The motion
rs to the cour venue would be in
ed inca acitated
more complete consideration of all relevant matters.

— (4) Under RCW 11.94.010, 2 principal may nominate, by 2 durable
power of attorney, the guardian or limited guardian of his or her estate of
person for consideration by the court if (€ tvc)) m:u_,&wsm.aw pro-
ceedings for the principal’s person or estate are thereafter commenced. The

change of venue for any
or a limited uardian u
rson's last

 court shall make its wv,vownssoa. in accordance with the principal's most
. recent nomination in 2 durable power of attorney except for good cause O

the right to vote unl

1y capable of exercisi
i itated

pli A

ifically finds that the

result in the 1o

cising the franchise.

Sec. 3. Section 11.88.020, chapter 145, Laws of 1965 as last amended

| by section 3, chapter 95, Laws of 1975 1st cx. sesS. and RCW 11.88.020 are

cach amended to rcad as follows: .

Any suitable person over the age of cighteen years, OF any parent under

the age of cighteen years may, if not otherwisc disqualified, be appointed

guardian or limited guardian of the person and/or the cstate of an (i~
isabted)) incapacitated person; any trust company regularly

organized under the laws of this state and national banks when authorized

50 to do may act ‘as guardian or limited guardian of the cstatc of an ((in=

)) m:o»mwomﬁn& person; and any nonprofit noGoBmo:
may act as guardian or limited guardian of the person and/or estate of an
(@ t-or-di )) inca acitated person if the articles of incorpo-
ration or bylaws of such corporation permit such action and such corpora-
tion is in compliance with all applicable provisions of Title 24 RCW. No
person is qualified to serve as a ((domiciti )) guardian who is

(1) under eighteen years of age cxcept as otherwise ?.oﬁaoa herein; - -.

(2) of unsound mind;

3) convicted of a felony or of 2 misdemeanor involving moral

turpitude;

{8551



 Ch. 122 WASHINGTON Frim. 1990 : o

; S : . ’ i
R . . . F et te . .4 ouardianshi included in
(4) a nonresident of this state who has not appointed 2 resident agent @ G M..ro Mﬁcwn&vwmnﬂn—om M—E fimited guardianship 10 be EnT .~
to accept service of process in all actions or proceedings with respect to the coust's order of aPPOL. -~ : e i i ;
cstate uma caused mswv appointment o be BMQ with »rmo court; pect ™ the c k) Whether the titioner is proposing 3 s ccific_individual to act as
) a corporation not authorized to ‘act as a fiducia Q“ guar dian. or mmﬁw%m: and, if so, the individual's knowledge of or relationship to
. o » . 3 P

d why the individual is pro ed.
etition for the a intment of 2
which there is causc o believe
is able and willing to

limited guardian in the state K . . - The' Al ma
(6) a person whom the court finds unsuitable. : : . (2) (a) Therattortel enet
. N : mited guardiann 3
Sec. 4. Section 11.88.030, chapter 145, Laws of 1965 as last amended
by section 3, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.030 are
cach amended to read as follows: Lo
(1) Any Qw..»n:ue&& person of entity may ((fitez)) petition for the
appointment of ((hi ) 2 qualified person, trust company,

mmmmo:. RN . .
b) Prepayment of a filing fec shall no shi

5 brought b the attorne encral. Payment of the
acitated person at the
dement of the court,

tated person in

national bank, or nonprofit ooGoBmon.w:Eomnoa in RCW 11.88.020 as
now or hercafter amended as the guardian or Limited guardian of an ((n=
83@3«31&»1&3 incapacitated person. No liability for filing a peti-

. Hling fee shall
the merits of the
A ent would: impose 2 hardship_upon
~ Which case the fling shall be waived.

o on suardianship or limited guardianship shall attach 0.2 Gtioner | . filing either a peti-
— - X — - . 3) No filin fee shall be charged by the court for filing either 2 pe
acting in good m.:E u.:m upon reasonable basis. A petition for guardianship” - tion m%.. mam_.&wmmmmv ‘or a petition for limited mcwaww:mr.a if the petition
or EE:& guardianship %»:. state: oo ' . E “. alleges that the alleged (G . i )) incapacitatcs acitated person
. '(a) The name, 28S residence, and post office address of the ((ncom- has total assets of o value of less than three thousand dollars.
%dﬂaaﬂi&vv alleped incapacitated person; y : N N i i

‘Notice that 2
ed

() (e

(b) The nature of ((his)) the alleged ((incompetency. )) incapacity 5
- accordance with RCW 11.88.010;

(c) The approximate value and mo.a.w—..%.mo: of ((his)) ?.mvo:«. includ-

f a puardian. Such notice

: . N . ‘tion has been filed.
ing any compensation, pension, insurance, or allowance, 10 which ((he)) the . nd easily read-
alleged incapacitated person may be entitled;

(d) Whether there is, in any state,’a guardian or limited guardian, O
i ardianship action for the person or estate of the alleged (G~
competent-or-disabied)) incapacitated person; .

(¢) The residence and post office address of the person whom petitioner
asks to be appointed guardian or limited guardian;

well as the ri ht to ¢
notice

(f) The names and addresses, and naturc of the relationship, s0 far as point type:
Muo—ﬂﬂoﬂ. can be reasonably ascertained, of the persons most closely related - _gwMWMWw.ﬁOMMM%MH<
y or marriage to the alleged incompetent-or-disabled)) inca i PLEAS D. .
tated person; e ’ z. ) E 'A PETITION FOR YOU HAS
(g) The name and address of the person or ((institution)) facility hav- .. C
ing the care and custody of the alleged (@ —di )) inca- .. .IFA GUARDIAN IS APPOINTED, YOU COULD LOSE
 pacitated person; e . ‘

i FOLLOWING RIGHTS:
~(b) The reason why the appointment of a guardian or limited guardian :

is sought and the interest of the petitioner in the appointment, and whether

the appointment is sought as guardian or'limited guardian of the person, the (3) TO ENTER OR REVOKE A |
estate, or both, and why no alternative to guardianship is appro riate; WILL; L .

® ..H.ro nature and degree of the alleged ((disabitity)) incapacity and
the .uvoo;.,_o areas of protection and assistance requested and the limitation
of rights requested to be included in the court's order of appointment;

K

MEONE TO ACT ON YOUR BEHALF;
.. (5) TO_SUE AN UED OTHER
GUARDIAN;

6) TO vOmmme A LICENSE TO DRIVE;

THAN THROUGH A

(857}

(8561 .
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.(7) TO_BUY, SELL, OWN, MORTGAGE, OR _LEASE
PROPERTY; _ —
2YTO CONSENT TO OR REFUSE MEDICAL TREATMENT;
(5} TO DECIDE_WHO SHALL PROVIDE CARE AND
ASSISTANCE; B

(10) TO MAKE DECISIONS REGARDING SOCIAL ASPECTS

OF YOUR LIFE. R ,
UNDER THE LAW, YOU HAVE CERTAIN RIGHTS.
YOU HAVE THE RIGH

T TO BE REPRESENTED BY A LAWYER
OF YOUR OWN CHOOSING. THE COURT WILL APPOINT A
LAWYER TO REPRESENT YOU IF YOU- ARE UNABLE TO PAY
OR PAYMENT WOULD RESULT IN A SUBSTANTIAL HARDSHIP
TO YOU. 1 ‘

WHETHER OR NOT YOU NEED A GUARDIAN TO HELP YOU:" .

YOU HAVE THE RIGHT TO BE PRESENT IN COURT WHEN THE
HEARING IS HELD TO DECIDE W ETHER OR NOT YOU NEED )

A GUARDIAN. =

(5) All petitions filed under the provisions of this section shall be heard
within forty—five days unless an extension of time is requested by a party
within such forty—five day period and granted for good cause shown. If an
extension is granted, the court shall ‘set a new hearing date.

Sec. 5. Section :.mm.oao. oww?.on. 145, Laws of 1965 as last amended
by section 177, chapter 149, Laws of 1984 and RCW 11.88.040 are cach

Before appointing a guardian or a limited guardian, notice of a hear-
ing, to be held not less than ten days ‘after service thereof, shall be given
personally to the alleged ((incompetent-ordisabled)) incapacitated ‘person,
if over fourtcen years of age. R . :

Before appointing a guardian or a limited guardian, notice of a hear-
ing, to be held not less than ten days after service thereof, shall be given by
registered or certified ‘mail nofoua.:n.ﬁ return receipt signed by the ad-
dressec or an agent appointed by the addressee, or by personal service in the
manner provided for services of summons, to the following:

(1) The alleged ((i dis )) incapacitated person, or mi-
nor, if under fourteen years of age; '

(2) A parent, if the alleged ((in )) incapacitated
person is a minor, all known children not residing with a notified person,
and the spousc of the alleged ((Gmcompetent—or—disabled)) incapacitated
person if any; S

(3) Any other person who has been appointed as guardian or limited
guardian, or the person with whom the alleged ??oo%o».&ﬂio&v

—. www ]

YOU HAVE THE RIGHT HOH.WMN FOR A JURY TO DECIDE

(G

" tition may be held in closed court without admittance of any person other

mso.»mm%»ﬁ@. person resides. No notice need be m.znn to thosc persons

" ‘hamed in subsections (2) and (3) of this scction if they have signed the pe- .
" tition for the appointment of the guardian or limitcd guardian or have

waived notice of the hearing. . ]
ROR the “petition is by 2 parent asking for ((his)) appointment as
guardian or limited guardian of a minor child under the age of fourteen

years, or if the petition ((be)) is accompanied by the written consent of a

“minor of the.age of fourteen years or upward, ((consenting)) who consents

to the appointment of the mE:.&w: or limited guardian asked for, or if the

. petition ((be)): is by a nonresident guardian of any minor or ((incompctent

or-disabled)) incapacitated person, then the court may appoint the guardian

- without notice-of the hearing. The court for good causc may reduce the
. number of days of notice, but in every case, at least three days notice shall
L begiven. i :

. The m:omon,anooivoﬂnﬁan.&aww_&z incapacitated person shall be
v_.omo.a in court at the final hearing on the petition: PROVIDED, That this

. _requirement may’ be waived at the discretion of the court for good cause

other than mere inconvenience shown in the report to be provided by the
guardian ad litem pursuant to RCW 11.88.090 as now or hereafter amend-

. ed, or if no guardian ad litem is required to be appointed pursuant to RCW.

11.88.090, as now or hereafter amended, at the discretion of the court for
good. cause shown by a party. Alternatively, the court may remove itself to
the place of residence of the alleged Q?QB%».Q!@%& incapaci-
tated vs.mo:.».um conduct the final hearing in the presence of the alleged

r-di )).incapacitated person. Final hearings on the pe-

than those necessary to the action or proceeding.

If presence of the alleged 5.:8:%%973&%5 incapacitated
person is waived and the court docs not remove itself to the place of resi-

dence of such’ person, the guardian ad litem shall appear in person at the
final hearing on the petition.

Sec. 6. Section 7, o.rum.:.._. 95,-Laws of 1975 1st ex. sess. as amended by
section 5, chapter 309, Laws of 1977 ex. scss. and RCW 11.88.045 are cach
amended to read as follows:

OAC

R e
the—court-onits

FORPW o | 4 P |
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&) (a) Alleged incapacitated individuals shall have the right 0 be

1 at any stage in uardianshi roceedings. The court

o represent an alleged inca acitated person at ublic

(i) The individual is unable to afford counsel

" the expense of counsel would result in substantial hardship to the individual,
Em._s the individual does’not have practical access to funds with which to
pay counsel. If the individual can afford counsel but lacks practical access

to funds, the court shall provide counsel and may impose a reimbursement -

requirement as part of a final order. When, in the opinion of the court, the
rights and interests of an alleged or adjudicated incapacitated person cannot
otherwise _be adequately protected and represented, the court on its own
motion shall appoint_an attorney at any time to represent such person.

Counsel shall be provided as soon as practicable after a petition is filed and
long, enough before any final hearing to allow adequate time for consulta-

riod of less than three weeks shall be presumed by 2 reviewin
court to be inadequate time for consultation and pre aration.

vocate for the client and shall not substitute counsel's own judgment for
that of the client on the subject of what may be in the client’s best interests.
Counsel's rolc shall be distinct from that of the ouardian ad fitem, who is
expected to promote the best interest of the alleged incapacitated individual,
rather than the alleged incapacitated individual's expressed preferences. -
(c) If an alleged incapacitated person is represented by counsel_and

withdraw for that reason. If satisfied, after affording the alleged incapaci-
tated person an opportunity for a hearing, that the re uest is justified, the
court may grant the request and allow the case to proceed with the alleged
incapacitated person unre resented. e .

(2) During the pendency of any m=u_.&s=m,=m? any attorney purporting

a notice of appearance for appointment to represent the incapacitated or
alleged incapacitated person. Fees for re resentation described in_this sec-
tion shall be subject to approval by the eourt pursuant to the provisions of
RCW 11.92.180. Con

Ny e ——

(3) The alleged (@ - )) incapacitated person is
further entitled upon request to a jury trial on the issues of his or her al-
leged (G ;sability)) incapacity. The standard of proof to be
applied in a contested case, whether before a jury or the court, shall be that
of clear, cogent, and convincing evidence. - :

() @) Inall proceedings for appointment of a guardian or Jimited
guardian, the court must be presented with a ((medicat)) written report ((n

writing)) from a physician or mmmoro_cmmm». selected by the guardian ad litem

(8601

tion and preparation. Absent 2 convincing showing in the record to the con- -

(b) Counsel for an alleged incapacitated individual shall act as an ad- -

docs not communicate with counsel, counsel may ask the court for leave to

to represent a_person alleged or adjudicated to be incapacitated, shall enter -

-

o wuan

O

" imown to the examinin

LUl assatpie =

~’

). The ph sician or
“shall have personally ‘examined and interviewed the alleged incapacitated
‘person within thirty days of the re It to the court and shall have expertise
in the type of disorder or incapacity the alleged incapacitated person is be- '
lieved to have. The report shall contain the following information and shall
be set forth in substantially the following format: .
~7 (a) The name and address of the examining physician or psychologist;
(b) The education and expericnce of the physician or psychologist per-

tinent to the case;
" o) The dates of examinations of the alleged inca acitated person;
(d) A summary of the relevant medical functional neurological

chological, or sychiatric history of the alleged incapacitated person as
hysician or ps chologist;
{¢) The findings of the examining physician or
condition of the alleged incapacitated person;
Current medications; :

E The effect of current medications on the alleged incapacitated per-
son's ability to understand or participate in m._»—,&w:mrmo proceedings;

{(h) Opinions on the specific assistance the alleged incapacitated person
needs; - ) . ,

(i) Identification of persons with whom the physician or psychologist
~ has met or spoKen I¢ arding the alleged inca acitated person.
. ' The court shall not -enter an order appointing 2 guardian or limited
guardian until a medical or vmzoro#ommom_ report meeting the above require-
ments is filed.

LAl AR e

umworoﬁommmﬁ as to the

- Sec. 1. Section 11.88.080, chapter 145, Laws of 1965 and RCW 11-
'88.080 arc each amended to rcad as follows:
When either. parent is deccased, the surviving parent of any minor
- child may, by ((kis)) last will in writing appoint 2 guardian or guardians of
" the person, OF of the estate or both, of ((his)) a minor child, whether born at
the time of making ((such)) the will or afterwards, to continue during the
minority of such child or for any less time((-and)), Every ((such)) testa-
mentary guardian of the estate of ((such)) 2. child shall give bond in like
manner and with like conditions as required by RCW 11.88.100 and 11.88-
.110, and he or she shall have the same powers and perform the same duties
with regard to-the person and estate of the minor as 3 guardian appointed

AA%&V ‘under this chapter. The court shall confirm the parent's

18611
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testamentary appointment unless the court finds, based upon evidence pre-
sented at a hearing on the matter, that the individual appointed in the sur-
viving parent's will is not qualified to serve. 3
" Sec. 8. Section 11.88.090, chapter 145, Laws of 1965 as last amended
by section 6, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.090 N,s,o
each amended to read as follows: e e T
(1) Nothing contained in RCW 11.88.080 through 11.88.120, 11.92-
.010 through 11.92.040, 11.92.060 through 11.92.120, 11.92.170, and 11-

92.180, as now-Or hereafter amended, shall affect or impair the power of -

any court to appoint 2 guardian ad litem to defend the interests of any

Q%@W»E&vv incapacitated person interested in any suit or
matter pending therein, or to commence and prosecute any suit 1n r_m
behalf. .
(2) Upon receipt of a petition for appointment of guardian or _WB:&
guardian, except as provided herein, the court shall appoint 2. guardian m.a
litem to represent the best interests of the alleged (G <
abled)) incapacitated person, who shall be a person found or known by the
court to ' -

proceeding; v _ R
(b) have the requisite knowledge, training, or expertise to perform the
duties required by this section. A :

(€

ﬁmﬁﬂ%ﬂlﬂ@lﬁ.—ﬂlﬂdﬂ.n by tc.onwc oT t—..?w%ﬂ aEeNCIcs n;-h«.m.%%ﬁﬂmﬂﬁo
No guardian ad litem need be »vgwsﬁ.& ((i)) when a .._vpngm is peti-
tioning for a guardian or a limited guardian to be appointed for his or her
minor child ((if)) and the minority of the child, as defined by RCW 11.92-

. a1 onrt-shali-give-duc—consideration
TIITaVIVI THCLLULIL 28t-91) mr<’\ UL .E.

(a) be free of influence from »39.8 interested in the result of the

010, is the sole basis of the petition. The order appointing the m:»amm:. ad
litem shall recite the duties set forth in subsection ((€3)) (5) of this section.

The appointment of a guardian ad litem shall have no effect on the legal

competency of the alleged (G )) msowww%ﬁoa person
and ((: ; )) shall not overcome the presumption of competen-

)]

cy or full legal and civil rights of Eo....w:om& (@

incapacitated person.

G3) (a) The superior court of each county shall develop by September

1, 1991, a registry of persons who are willing and_qualified to serve as
puardians_ad Jitem in guardianship matters. The court shall choose as
guardians ad litem only persons whose names appear on the registry, except
in extraordinary circumstances. - ”

(b) To be eligible for the registry a_person shall:

. (8621

.

) ~ medicine, social welfare, and social service delivery systems with which a
. guardian ad litem should be familiar. : : .

PP I

)

i) Present a written statement of ualifications momoagn_ the person's
knowledge, trainin and experience in each of the following: Needs of im-
hysical disabilities mental illness, develo mental
disabilities, and other areas relevant to the needs of incapacitated persons
legal procedure, and the requirements of chapter 11.88 and 11.92 RCW;
and .ol . .

a——

rogram approved by the court.
(c) The superior court of cach county shall approve training programs
designed to: .
(i) Train ‘otherwise gualified human service professionals in those as-
pects of legal procedure and the requirements of chapters 11.88 and 11.92
RCW .

with which a guardian ad litem should be familiar;
1) Train otherwise qualified legal professionals in_those as

: d). The superior _court of each count shall approve a guardian ad
litem training program on or before June 1, 1991. The department of social
and health services, aging and aduit services a
roup to develop a model
roup shall consist of representatives
roups knowledgeable in deve
neurological impairment, physical disabilities, mental illness, aging,
court administration, and other interested parties.
e) Any superior court that has failed to adopt a guardian ad litem
- training program by September 1, 1992, shall use the model program de-
veloped by the advisory group convened by the department of social and
health services, aging and adult services administration. . .
4) The guardian ad litem's written statement of qualifications required
by RCW 11.88.090(3)(b)(i) shall be made part of the record in each matter
in which the person is appointed nardian ad litem.

(5) The guardian ad litem appointed pursuant to this section shall have
the following duties: PR .

‘(a) To mect and consult with the alleged 2.53»3«8:%&%&
incapacitated person as soon as practicable following appointment and ex-
plain, in language which such person can reasonably be expected to under-
stand, the substance of the petition, the nature of the resultant proceedings,
the person's right to contest the petition, the identification of the proposed
guardian or limited guardian, the right to a jury trial on the issue of his or
her alleged (( ;sabitity)) incapacity, the right to indepen-
dent legal counsel as provided by RCW 11.88.045, and the right to bé
 present in court at the Kearing on the petition; .

legal,

- 13@)

dministration, shall convene
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(b) To obtain a written report according to RCW 11.88.045; and such
otber written or oral reports from other qualified rofessionals as are neces-
sa rmit the guardian ad litem to complete the report T uired by this’
section; E : .
(c) To meet with the person whose appointment is sought-as guardian
or limited yardian and ascertain: L ‘ A

(i) The proposed guardian's xnowledge of the duties, requirements and
Jimitations of a guardian; and o i
s the proposed puardian intends to take or has taken to
identify and meet the needs of the alleged incapacitated person;

(d) To_consult as necessary to complete the investigation and report
required by this section with those known relatives, friends, of other persons
the guardian ad litem determines have had a significant, continuing interest
in the welfarc of the alleged incapacitated person; . .

(e) To provide the court with a written report which shall include the
following: 4 ; . .

@i A description of the nature, cause, and degree of 5:8%0:8&,—.
disabitity)) incapacity, and the basis upon which this judgment was made;

(ii) A description of the needs of the incapacitated person for care and
treatment, the probable residential requirements of the alleged incapacitat-
¢d person and the basis upon which these findings were made; .

6m) (iii) An evaluation of the appropriatencss of the guardian or

limited guardian whose appointment is sought and a description of the ste

the m—dwmm& guardian has taken or intends to take to identify and meet

current and emerging needs of the incapacitated person;

» -

(e : ;
duratiom—and-the-limits )) (iv) A description_of the abilities of the alleged
incapacitated person and a- recommendation as 1o whether a guardian or
limited guardian should be appointed. If appointment of a limited guardian
is recommended, the pardian ad litem shall reccommend the s ific areas
of authority the limited guardian should have and the limitations and dis-
abilitics to be placed on the ((disabied)) incapacitated person; ((amd
£v))) (V) An evaluation of the rson's mental ability to rationally ex-

ercise the right to vote and the basis upon which the evaluation is made;

(vi). Any expression of approval or disapproval made by the alleged
(G i )) incapacitated person concerning the proposed
guardian or limited guardian or m:wn&usmzv or limited m:.wn&warmvﬁ@um

) (vii “Identification of persons with significant interest in the wel-
fare of the alleged incapacitated person who should be advised of their right
to request special notice of proceedings pursuant to RCW 11.92.150; and
(viii) Unless independent counsel has appeared for the alleged inca-
pacitated person, an explanation of how the alleged incapacitated person
responded to the advice of the right to jury trial, to independent counsel and
to be present at the hearing on the petition. .
Within twenty days after a intment of the vardian ad litem, and at
jeast ten days before the hearing on the tition, unless an extension or re-
duction of time has been granted by the court for good cause, the guardian
ad litem shall file its report and send a copy to the alleged incapacitated
person and his’or her Spouse, all children not residing with a notified person,

"*. those persons described in (d) of this subsection, and persons who have filed

a request for special notice pursuant to RCW 11.92.150;

(f) To advise the court of the need for appointment of counsel for the
alleged incapacitated person within five days after the mecting described in
(a) of this subsection unless (i) counsel has appeared, (ii) the alleged inca-
pacitated person affirmatively communicated 2 wish not to be represented
by counsel after being advised of the right to representation and of the con-
ditions under which court—provided counsel may be available, or (iii) the
alleped incapacitated person was unable to communicate at all on the sub-
ject, and the guardian_ad litem is satisfied that the alleged incapacitated
person does not affirmatively desire to be represented by counsel.

(6) If the petition is brought by an intercsted person or entity request- .

ing the appointment of some other qualified person or entity and a prospec-
tive guardian or limited guardian cannot be found, the court shall order the
guardian ad litem (¢ ‘quatt T )) to in-
vestigate the availability of a possible guardian or limited guardian and to
include the findings in 2 report to the court pursuant to RCW
((+1:88:096(3)(b))) 11.88.090(5)(e) as now or hereafter amended.

&) (1) The court appointed guardian ad litem shall have the au-
thority, in the cvent that the alleged annaann»nnndw.&mu&ivv incapaci-
tated person is in need of emergency life-saving medical services, and is
unable to consent to such medical services due to Q.Eoo:%o»n:nn.oalﬁm.
abitity)) incapacity pending the hearing on the petition to give consent for

such emergency life-saving medical services on behalf of the alleged ((m~

.%n:g&%v incapacitated person.

. ((€6))) (8) The guardian ad litem shall receive a fee determined by the
court. The fee shall be charged to the alleged Qwaau.%ﬂggﬂa..a»&#mb
incapacitated person unless the court finds that such payment would result

. 1865)
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in substantial hardship upon such person, in which case the county shall be
responsible for such costs: PROVIDED, That if no guardian:or limited
guardian is appointed the court may charge such fee to the petitioner or the
alleged (G i ) incapacitated person, oF divide the fee,
as it deems just; and if the petition is found to be frivolous or not brought in
good faith, the guardian ad litem fee shall be Jor»_.moa to the petitioner. The
court shall not be required to provide for the payment of 2 fee to any sala-
ried employee of a public 201353?5 agency. o

(9) Upon the presentation of the guardian ad litem report and the en-
try of an order cither dismissing the petition for a intment of guardian or

* limited guardian or appointing 2 guardian or limited guardian, the guardian

2d litem shall be dismissed and shall have no further dutics or obligations
unless otherwise ordered by the court. 1f the court orders the guardian ad
litem to perform further duties or obligations, they shall not be performed
at county expense. . :

NEW SECTION. Sec. 9. A new
RCW to read as follows: ’ . .
() In determining the disposition of a petition for ma»_..&gma? the
court's order shall be based upon findings as to the capacities, condition,
and needs of the alleged incapacitated person, and shall not be based solely
upon agreements made by the parties. * . 3
(2) Every order appointing 2 full or limited guardian of the person or
estate shall include: 2 .

(a) Findings as to the capacities, mo:&&o:. and needs of the alleged

incapacitated person; T y

(b) The amount of the bond, if any, or a bond review period;

(c) When the next report of the guardian is due; .

(d) Whether the guardian ad litem shall continue acting as guardian
ad litem; : g

inventory; o . K
(f) The authority of the guardian, if any, for investment and. expendi-
turc of the ward's estate; and k . .

(g) Names and addresses of those persons described in. RCW
11.92.090(5)(d), if any, whom the court believes should receive copies of
further pleadings filed by the guardian with respect to the guardianship.

(3) If the court determines that a limited guardian should be appoint-

ed, the order shall specifically set forth the limits by either. stating excep- -

tions to the otherwise full authority of the m:ﬁ&s: 9.,.5 mﬁwm:mn.o
specific authority of the guardian.

(4) In detcrmining the disposition of a petition for appointment of 2
guardian or limited guardian of the estate only, the court shall consider
whether the alleged incapacitated person is capable of giving informed
medical consent or of making other personal decisions and, if not, whether a

i L . .

1866)

..“mmomcs is added to o.m»v»on. 11.88 -

"(€) Whetber 2 review hearing shall be required upon »m,o filing of ‘the .

-e
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T \
mnwamnn or limited guardian of the person of the alleged incapacitated per-
son should be appointed for that purpose.
(5) If a ‘court determines that -the person is incapacitated and that a
guardian or limited guardian should be appointed, the court shall determine

" whether the incapacity is 2 result of a developmental disability as defined by -

RCW 71A.10.020, and if so,"dectermine whether the incapacity due to the
aﬁaﬂovioa&_ disability can be expécted to continuc indefinitely.

Sec. 10. m..nn.mo= 11.88.100, chapter 145, Laws of 1965 as last amended
by section 1, chapter 271, Laws of 1983 and RCW 11.88.100 are cach
amended to read as follows: . .

Before letters of guardianship are issued, cach guardian or limited

' guardian shall take and subscribe an oath and, unless dispensed with by or-

der of the court as provided in RCW. 11.88.105, file a bond, with sureties to
be approved by the court, payable to the state, in such sum as the court may
fix, taking into account the character of the assets on hand or anticipated
and the income to be received and disbursements to be made, and such bond
shall be conditioned substantially as follows: .
The condition of this obligation is such, that if the above bound A.B.,
who has been.appointed guardian or limited guardian for C.D., shall faith-
fully discharge the office and trust of: such guardian or limited guardian ac-
cording to law and shall render a fair and just account of his guardianship
or limited guardianship to the superior court of the county of <. cveeecees
from time to time as he shall thereto be required by such court, and comply

~with all orders of the court, Jawfully made, relative to the goods, chattels,

moneys, oB.o...,Bﬁ_»moBoa..b:a education of such Q?oﬁnnﬂn:».d—laan
abled)) incapacitated person, or his or her property, and render and pay to
such (@ i )) incapacitated person all moneys, goods,
chattels, title papers, and effects which may come into the hands or posses-
sion of such guardian or Jimited wcﬁ&»? at such time and in such manner
as the court may order Qo._lu&nmw&v. then this obligation shall be void,
otherwise ((to-beand)) it shall remain in ((futt-forccand)) effect. .

The bond shall be for the use-of the anooao»ninolmmui.&d inca-
pacitated person, and shall not become void upon the first recovery, but may
be put in suit from time to time against all or any one of the obligors, in the
name and for the use and benefit of any person entitled by the breach
thereof, until the whole penalty is recovered thereon. The court may require
an additional bond whenever for any reason it appears to the court that an
additional bond should be given. ) :

In all guardianships or limited guardianships of the person, and in all
guardianship ‘or limited guardianships of the estate, in which the petition

. alleges that the alleged 5:35?»37%&5 incapacitated person
has total assets of a value of less than three thousand dollars, the court may

dispense with the requirement of a, bond pending filing of an inventory con-
firming that the estate has total assets of less than three thousand dollars:

. (867]
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PROVIDED, That the guardian or limited guardian shall swear to report to
the court any changes in the total assets of the Rmnoanvoﬂuﬁoﬂm.w»i& ))
incapacitated person increasing their value to over three thousand dollars:
PROVIDED FURTHER, That ((s2id)) the guardian or limited guardian
shall file a yearly statement showing. the monthly income of the ((imcompe~
»nnTQl@WNE&S incapacitated person if said monthly incomé, excluding
moneys from state or federal benefits, is over the sum of ((four)) five hun-
dred dollars per month for any three consecutive months. :

Sec. 11. Section 11.88.105, chapter.145, Laws of 1965 as »Bnum& by
section 11, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.88.105 are
each amended to read as follows: < - _

In cases where all or 2 portion of the estate consisting of cash or secu~
rities Qa%»w\.v has been placed in possession of savings and loan associa-
tions or banks, trust companies, omnnoi,noéon»mo:m. or other corporations
approved by the court and if a yerified receipt signed by the custodian of the
funds is filed by the guardian §

ing that such corporations hold the ((sanc)) cash or securitics subject to
order of court 2@.3.»:.3%835 , the court may in its discretion dispense
with the ((givi )) bond or reduce the amount of the bond by

((same)

the amount of such deposits (C

%%%ﬂoq@ )- R

Sec. 12. Section 11.88.107, chapter 145,
by section 8, chapter 309, Laws of 1977 ex.
cach amended to read as follows: o

In all cases where 2 bank or trust company, authorized to act as
guardian or Jimited guardian, or where a nonprofit corporation is authorized
under its articles of incorporation to act as guardian or Jimited guardian; is
appointed as guardian or limited guardian,

ardian under an appointment as such heretofore made, no bond shall be

required: PROVIDED, That in the case of appointment of a nonprofit cor-
poration court approval shall be required before any bond requircment of
this chapter may be 2&%98?1?5 waived. , ”. .

NEW SECTION. Sec. 13. A new section is added to. chapter 11.88
RCW to read as follows: s

For guardianships involving veterans see chapter 73.36 RCW.

Sec. 14. Section 11.88.120, chapter 145, Laws of 1965 as
by section 9, chapter 309, Laws of 1977 ex. sess. and RCW
each amended to read as follows: L

Laws of 1965 as last amended
sess. and WOi...wH.mm._o.\ are

last amended
11.88.120 are

or limited ‘guardian in court Q»wﬂ.nmoav stat-

or acts as guardian or limited .

3\

wa, 4"

ALTCIT @aaavsse~ -
3 -

*

lishment of a nardian-
ardian, the court ma upon the death of the
for other ood reason modif’ or terminate
ited puardian.

court for an order to modify or term

inatc 2 puardianship of to replacc 3
ardian_or limited
counsel shall move

ardian. If ap licants are fe —.omoiouw 855&
for an order to show cause why the relief 1 uested
anted. If a licants are not r¢ resented b counsel, the
may move for an order to show cause, or they may deliver 2 written request
to the clerk of the court. :

7) By the next jundicia
request to modify or termina
jan or limited uardian, the clerk sha!
a) direct the clerk to sched

investigate the issues raised
the court dee

f an unre resented persons
a guard-

on or to take an
= incapacitated

Any deniat of an 2
with the reasons for the den
d by the clerk to the
any other person entitled to receive noti
Unless within thirt ivi

tion to modify or termina
or limited uardian, the court ma
d in the best interest of the inca acitated person.
der persons who have been removed as guardians.
the inca acitated person in
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accordance with the court's order. Similarly, when guardians_have died or rm.,owno—. amended, if the guardian or limited m:»m&ﬁ— cannot be located
been removed and property or records of an incapacitated person arc being . within four roﬁm...»mnon the need for such consent arises.
held by any other person The court may order ‘that person to deliver it in ' Scc. 16. Scction 11.88.130, chapter 145, Laws of 1965 as amended by
accordance with the court's order. Disobedience of an order to deliver shall - : section 15, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.88.130 are

be punishable as contempt of .ooﬁr

: . cach amended to read as follows:
Sec. 15. Section 6, chapter 95, Laws of 1975 1st ex. sess. as last

The court of any county having u...w_.w&onon of any mcmamsmzv or

.

. amended by section 1, chapter 32, Laws of 1979 and RCW 11.88.125 are imited guardianship proceeding is authorized to transfer jurisdiction and
' cach amended to read as follows: L § . . venue of the guardianship or limited guardianship proceeding to the court of
” (1) The person appointed by the court as cither guardian or limited any other county of the state upon application of n.va guardian ((or)), limit-
guardian of the person and/or cstatc of an ((imn i )) in- ot ed guardian, of Eo»v.wo:&&. person and such notice.to an alleged ((imcom=
capacitated person, shall file in writing with the court, a designated standby ~ potent-or-diszbicd)) incapacitated person or other interested party as the
limited guardian or guardian to serve as limited guardian or guardian at the : court may require. Such transfers of guardianship ot limited guardianship
'\ . death or legal (G isabitity)) incapacity of the court-ap- . proceedings shall be made to the court of a county wherein either the
pointed guardian or limited guardian. Notice of the wardian's designation . . guardian’or limited guardian or alleged Q%Wo.l&ﬂi&uv inca-
of the standby guardian shall be given to the standby guardian, the inca- pacitated person resides, as the court may deem appropriate, at the time of
1 pacitated person and his or _her spouse’ and adult children, any facility in making application for such transfer. The original order providing for any
; which the incapacitated person resides, and any person entitled to special ) such transfer shall be retained as a permanent record by the clerk of the”
" notice under RCW 11.92.150 or any person entitled to receive pleadings ~ court in which such order is entered, and 2 certified copy thereof together
pursuant to section 9(2)(g) of this act. Such standby guardian or limited with the original file in such guardianship or limited guardianship proceed-
guardian shall have all the powers, duties, and obligations of the regularly E ing and a certified transcript of all record entries up to and including the

appointed guardian or limited guardian and in addition shall, within & peri-

order for such change shall be transmitted to the clerk of the court to which
od of thirty days from the death or adjudication of (@ :

such proceeding is transferred.

abitity)) incapacity of the regularly appoirited guardian or limited guardian, Sec. 17. Section 11.88.140, chapter 145, Laws of 1965 as last amended
file with the superior court in the county in which the guardianship or lim- - ) by section 11, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.140 are
ited guardianship is then being administ ered, a petition for appointment ofa cach amended to read as follows: - - - .
substitute guardian or limited guardian. Upon the court's appointment of a 4} TERMINATION WITHOUT COURT ORDER. A guardianship
new, substitute guardian or limited guardian, the standby guardian or lim- _ . or limited guardianship is terminated:
ited guardian shall make an accounting, and report to be approved by the " (a) Upon the attainment of full and legal age, as defined in RCW
court, and upon approval of the court, the standby guardian or limited ((1192:616)) 26.28.010 as now or hereafter amended, of any person defined
guardian shall be released from all duties and obligations arising fromor . - as an Q%&SI&VV incapacitated person pursuant to RCW
out of the guardianship or limited guardianship. : . 11.88.010 as now or hereafter amended solely by reason of youth, RCW
(2) Letters of guardianship shall be, issued to the standby guardian or - 26.28.020 to the contrary notwithstanding; A '
limited guardian upon filing an cath and posting a bond as required by " *(b) By an adjudication of ((competency)) capacity or an adjudication
. RCW 11.88.100 as now or hereafter: »Bo:&&. The oath may be filed prior of »oannwmol. of Q&n»,owwwvv incapacity; . _
to the appointed guardian or limited guardian's death. Notice of such ap- . (c) By .the death of the ((i : )) incapacitated

pointment shall be provided to the standby guardian, the incapacitated per-
son, and any facility in which the incapacitated person resides. The
provisions of RCW 11.88.100 through 11.88.110 as now or hereafter

person; o . ; .
(d) By expiration of the term of limited guardianship specified in the
. order appointing the limited guardian, unless prior to such expiration a pe-

amended shall apply to standby guardians and limited guardians. - . tition has been filed and served, as provided in RCW 11.88.040 as now or
(3) In addition to the powers of a standby limited guardian or guardian _ hereafter amended, secking an extension of such term.

as noted in subsection (1) of this section, the standby limited guardian or B (2) TERMINATION OF GUARDIANSHIP FOR A MINOR BY
guardian shall have the authority to provide timely, informed consent 10 DECLARATION OF COMPLETION. A guardianship for the benefit of a

. necessary medical procedures, as authorized in RCW :.ow.oao as now or
. . :

::3 N - [871] . : .
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minor may be terminated upon the minor's attainment of legal age, as de-
fined in RCW _26.28.010 as now of hereafter amended, by the guardian fil-
ing a declaration that states: Lo .
2) The date the minor attained legal age; . e
(b) That the puardian has paid all of the minor's funds in the guardi-
session to the minor who has signed 8 receipt for _the funds, and
that the receipt has been filed with the court;

(c) That the guardian has completed the administration of the minor’s
estate and the mawamwnmrm is ready to be closed; and :

(d) The amount of fees paid or to be paid to each of the following: (1)
The gnardian, (ii) lawyer oOf lawyers, (i)’ accountant or accountants; and
that the guardian belicves the fees are reasonable and does not intend to
obtain court approval of the amount of the fees or to submit a guardianship
accounting to the court for approval. Subject to the requirement of notice as
provided in_this section, unless the minor petitions the court either for an’
order requiring the guardian to obtain court approval of the amount of fees-

id or to be paid to the guardian, lawyers, Of accountants, or for an order

requiring _an accountin

or both, within thirty days from the filing of the
declaration of completion of guardianship, the guardian shall be automati-
cally discharged without further order of the court. The guardian's powers
will cease thirty days after filing the declaration of completion of gnardian-
ship. The declaration_of completion_of guardianship shall, at the time, be
the equivalent of an entry of a decree terminating the puardianship, distrib-
uting the assets, and discharging the guardian_for all legal intents and

Within five days of the date of filing the declaration of completion of
guardianship, the guardian or the guardian's lawyer shall mail a copy of the
declaration of completion to the minor together with a notice that shall be
substantially as follows: 1o _ -

CAPTION OF CASE NOTICE Ow.

m@ZwﬁmﬁOZ OF GUARDIANSHIP

NOTICE IS GIVEN that the attached Declaration of ‘Completion_of
Guardianship_was filed by the undersigned in the above—cntitled court on
the »......... 42y of cvvecsesas . 19..; unless you file a petition in the
above—entitled court requesting the court to review the reasonableness of the
fees, or for an accounting, or_both and serve a copy of the ctition on the
puardian or the guardian's lawyer, within thirty days after the filing date,
the amount of fees paid or to be paid will be deemed reasonable, the acts of
the guardian will be deemed approved, the guardian will be automatically
discharged without further order of the court and the Declaration of Com-

_ pletion of Guardianship will be m:&p:mmooaom z.oo@?w_n:ﬂomm: O_.mon

i 8721

- eyl

“distribution- of the uardianship assets.

‘is filed according to

FILING A DECLARATION OF

VY AODARRANGS A sl o duas et iy o0 P
Lo . F

terminating_the .m:wam._ngF discharging_the guardian and decreeing the

If you file and serve a petition within the period specified, the under-
signed will request the court to fix a time and place for the hearing of your

 petition, and "you will be notified of the time and place of the hearing, by
~mail, or by personal service, not less than ten-days before the hearing o1 the

petition. .
DATED this .....cc0e: aww.om.........:no.:

.-o..-...---.o.-.--.--

. GUARDIAN

e e

If the minor, after reaching legal age, waives in writing the notice re-
uired by this section, the uardian will be automatically dischar ed with-
out further order of the court and the declaration_of completion of .
guardianship_will be cffective as an_order terminating_the guardianship .
without an accounting upon filing the declaration. If the uardian has been
required to furnish a bond, and a2 declaration of com jetion of pardianshi
this section, any bond furnished by the guardian shall
be automaticall discharged upon the discharge of the ardian.

3) TERMINATION ON COURT ORDER. A guardianship or lim-
ited guardianship may be terminated by court order after such notice as the,
court may require((z :

) b)) if the m:wn&ssmrmv or limited mawn&warmv is no longer necessary.
2?%?335. "

e 4 EFFECT OF TERMINATION. When a guardianship or
limited guardianship terminates Qo%ﬂimovv other than by the death of the
5:85?3:701&%5 wm.mwwwn\wm‘l% person, the powers of the guardi-
an or limited guardian cease, except that a guardian or limited guardian of
the estate may make disbursements for claims that are or may be allowed -

by the court, for liabilities already properly incurred for the estate or for the
(@ 1t- i )) incapacitated person, and for expenses of ad-

ministration. When 2 guardianship or limited guardianship terminates by
death of the 2?035«»43&1&»&?&5 incapacitated person, the guardian
or limited guardian of the estate may proceed under RCW 11.88.150 as
now or hereafter amended, but the rights of all creditors against the (G
ooavn»na"_ul%iv. incapacitated person's estate shall be determined
by the law of decedents’ estates. . .

Sec. uw m.aomos 11.88.150, chapter 145, Laws of 1965 as last wss&&
by section 12, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.150 are .

- each amended to read as follows!

(1) Upon the death of an incapacitated person, 3 guardian or limited
puardian of “the estate shall have authority to disburse ot commit those

[873])
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* funds under the control of the uardian or limited gpardian as are rudent
and within the means of the estate for the disposition of the deceased inca-
acitated person's remains. Consent for such arran ement shall be secured
g to RCW 68.50.160. If no erson authorized by RCW 68.50.150
accepts responsibility for giving consent, the guardian or limited guardian of
the estate ma consent, subject t0 the provisions of this section and to the
known directives of the deceased msommwnwﬁoa person. Reasonable financial
commitments made by a guardian or limited guardian pursuant to this sec-
tion shall be binding against the estate of the deceased incapacitated person.
(2) Upon the death of an ((i i )) incapacitated
person intestate the guardian Or limited :guardian of his estate has power
under the letters issued to him and subject to the direction of the court to

_ administer the estate as the estate of the ‘deceased 2»:8333701&-
abted)) incapacitated person without further letters unless within forty days

after death of the 2%701&% )) incapacitated person a peti-

petition is granted. If the guardian or limited guardian elects to administer
the estate under his letters of guardianship or limited guardianship, he shall
petition the court for an order transferring the guardianship of limited
guardianship proceeding to 8 probate proceeding, and upon court approval,
the clerk of the court shall re-index the cause as-a decedent's estate, using
. the same file number which ((is)) was assigned to the guardianship or lim-
ited guardianship proceeding. The guardian or limited guardian shall then
be authorized to continue administration of the estate without the necessity
for any further petition or hearing. Notice to creditors and other persons
interested in the estate shall be published, and may be combined with the
notice of the guardian's or limited guardian's final account. This notice shall
. be given and published in the manner provided in (€

(X PN £ .43
. gatcTul aang v taCCUpPy Ui
. -

; : )) chapter 11.40
RCW. Upon the hearing, the account may be allowed and the balance dis-

tributed to the persons entitled thereto; after the payment of such claims as
may be allowed. Liability on the guardian's or limited guardian's bond shall
continue until exonerated on scttlement of his account, and may apply to
the complete administration of the estate’ of the deceased 8:333319.
disabled)) incapacitated person with the consent of the surety. If lctters of
administration (€ y)) are granted upon petition filed
within forty days after the death of the ((i isabled)) inca-
pacitated person, the personal representative shall supersede the guardian or
limited guardian in the administration of the estate and the estate shall be
administered as a decedent's estate as pro :ded in this title, including the
i Con o

2.5,

tion is filed for letters of administration or for letters testamentary and the .

_court_may _enter an order for its allowance and payment from the estate.

YWWALDAARLINI A Sva s w10

,

publication of notice to creditors and other interested persons ‘and the bar-

ring of creditors claims.

~ Sec. 19. Section 11.92.035, chapter 145, Laws of 1965 as amended by
section 19, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.035 are
cach amended to read as follows:.

* (1) DUTY OF GUARDIAN TO PAY. A gudrdian omEooﬂw»omm
under a duty to'pay from the estate all just claims against the estate of ((his
jncompetent)) the incapacitated person, whether they constitute liabilities of
the Amnocaﬂo»ﬂnv incapacitated person which arose prior to the guard-
janship or liabilities properly incurred by the guardian for the benefit of the

5:83?555 incapacitated person OF his or her estate and whether aris-

. ing in contract.or in tort or otherwise, upon allowance of the claim by the

court or upon. approval of the court in 2 settlement of the guardian's ac-
counts. The duty of the guardian to pay from the estate shall not preclude
QE&V the guardian’s personal Jiability for his or her own contracts and acts

e

" made and performed on behalf of the estate as it exists according 1o the

common law. If it appears that the estate is likely to be exhausted before all
existing claims. are paid, preference shall be given to (2) the expenses of
administration includin vardian's fees, attorne s' fees, and court costs; b
prior claims for the care, maintenance and cducation of the 8:035«335 .
incapacitated person and of ((his)) the person’s dependents ((and-existing

i : ini jon)) over other claims. Subject to court

- orders limiting such coioqm.. a limited guardian of an estate shall have the

same authority to pay claims. oo
(2) CLAIMS MAY BE_PRESENTED. Any person having a claim

_ apainst the estate of an 5:85?3:.9 incapacitated person, O against the

guardian of his or her estate as such, may file a written Q&Bi??ooo_:,p
for determination at any time before it is barred by the statute of limita-
tions((ands)). After ten days’ notice to a guardian or limited guardian, 2
hearing on the claim <hall be held, at which upon proof thereof ((;-procure))

and after consideration of an defenses or objections by the nardian, the

Any action against the guardian of the cstate as such shall be deemed a
claim duly filed.”

Sec. 20. Section 9, chapter 30, Laws of 1985 and RCW 11.92.040 are

each amended to read.as follows:
1t shall be the duty of the guardian or limited guardian of an estate:
(1) To 23»%@3 fle within three months after ((his-orher))
the_guardian's appointment 2 verified inventory of all the property of the
??83%«331% )) incapacitated person which comes ((to~his-or .

-

[875]




gi ﬂNN

YW ADKAALY & e - o

trer)) into the yardian's possession Of knowledge, including 2 statement of
all encumbrances, liens, and other secured charges on any item; .
(2) To file annually, within thirty days after the anniversary date of the
guardian's or limited guardian's appointment, and also within thirty days
after termination of the appointment, 2 written verified account of the ad-
Ew_wnnwmobg..%%ﬂﬁwﬂ )), which .account_shall contain at lcast
the followin information: P o v
a) Identification of property of the mﬁ»—.&wsmrmc estate as of the date
_of the last account or, in the case of the initial account, as of the date of
inventory; C .

(b) Identification of all additional property received into the puardian- -
including in: - : . ,

come by source; ”
f all expenditures made during the account period

(d) Any adjustments to the mawn&m:mrwo estate required to establish its
ent fair market value, including pains or Josses on sale or other disposi- ..

deeds of trust or other encumbrances against the

gnardianship estate; and R
o) Identification of all propert held in the maw_.&»:mvmm estate as of
the date of account, the assessed value of any real property and the guardi-
an's estimate of the present fair market values of other property _msn_c&sm
the basis on which such_estimate is made), and the total net fair market
value of the mswammarﬁ estate. In addition, immediatel following_such
statement of present fair market value, the account shall set forth a state-
ment of current amount of the guardian’s bond and any other court—ordered
protection for the security of the guardianship assets. The court in its dis-
cretion may allow reports at intervals of up to thirty-six months((withim=
struction—to)) for estates with assets (exclusive of real property) having a
value of not more than twice the homestead oanumo?,Zog.:rmS:mwmm
contrary provisions of this section, the guardian or limited guardian of an
cstate need not file an annual report with the court if the funds of the’
puardianship are held for the benefit of a_minor in a blocked account unless
ardian requests 2 withdrawal from such account, in which case the
uardian shall rovide a written verified account of the administration of
the guardianship estate along with the guardian's petition  for_the with-
drawal. The guardian or limited m:ﬁ&»??&nov shall report any substan-
tial ((increase)) change in income or assets (( it i

)) of the
nardianship estate within thirty days of the ?333&»1:«%5 oc-

.

currence of the change. A hearing shall be scheduled for court review an

e ——

A

determination_of provision for increased bond or other provision in accord-
ance with RCW 11.88.100;. . : :

[876)"
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)) If the court has made
the person is in-

-88-040;

rovided in section 9(5
o»mwnm»&oa as a result of 2 devel
continue indefinitely and the inca acitated persons estate has a value, ex-
Clusive of real property, of not more than twice the homestead exem tion
the court, in its discretion, ma allow reports at intervals up to thirty-six
months and may modify or waive certain reporting requircments in subsec-
tion (2) of this section that the court considers unduly burdensome Of inap~
plicable. The court may not waive _the requircment that the guardian or

..”_ 8771
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limited guardian report any substantial change in the incapacitated person's
income or assets; . . S .

A

@) (€ estatcs)) To
protect and preserve ((3t)) the puardianship estate, to apply it as provided in
this chapter, to account for it faithfully, to perform all of the duties re-
quired by law, and at the termination of the guardianship or limited guard-"
ianship, to, deliver the assets of the (G —di )]
incapacitated person to the persons entitled thereto. Except as provided to
the contrary herein, the court may authorize a guardian or limited guardian -
to do anything that a trustce can do under the provisions of RCW 11.98.070
for a period not exceeding one year from the date of the order or for a pe-
riod corresponding to the interval in which the guardian's or limited guard-
jan's report is required to be filed by the court pursuant to subsection (2) of
this section, whichever period, is longer; . " C

(5) To invest and reinvest the property of the 2.58:%7@1&1 :

abled)) incapacitated person in accordance with the rules applicable to in--
vestment of trust estates by trustees as.provided in chapter 11.100 RCW, -
except that: i . ,

(a) No investments shall be made without prior order of the court in
any property other than unconditional ‘interest bearing obligations of this
state or of the United States and in obligations the interest and principal of
which are unconditionally guaranteed by the United States, and in share
accounts or deposits which are insured by an agency of the United States
government. Such prior order of the court may authorize specific invest-
ments, or, in the discretion of the court, may authorize the guardian or
limited guardian during a period not excecding one year following the date
of the order or for a period corresponding to the interval in which the
guardian's or limited guardian's report’is required to be filed by the court
pursuant to subsection (2) of this section, whichever period is longer, to in-
vest and reinvest as provided in chapter 11.100 RCW without further order
of the court; o . - :

(b) If it is for the best interests of the ((incompetent-or-disabied)) in-
capacitated person that a specific property be used by the (G
disabled)) incapacitated person rather than sold and the proceeds invested,
the court may so order; C

(6) To apply to the court ((for)) no later than the filing of the inven-
tory for an order authorizing ((any)) disbursements on behalf of the ((in~
competent-or—disabled)) incapacitated person: PROVIDED, HOWEVER,
That the guardian or limited guardian of the estate, or the person, depart-
ment, bureau, agency, or charitable organization having the care and custo-
dy of an 5:3533%&5 incapacitated person, may apply to the
court for an order directing the guardian or limited guardian of the estate to
pay to the person, department, bureau, agency, of charitable organization
having the care and custody of an ((inco: i )) incapacitated

B B
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person, or if the guardian or limited guardian of the estate has the carc and
custody of 90.»?%3161&%& incapacitated person, directing
the guardian or limited guardian of the estate to apply an amount weekly,
monthly, quarterly, semi-annually, or annually, as the, court may direct, to
be expended in the care, maintenance, and cducation of the .233333»
or-disabled)) incapacitated person and of his or her dependents. In proper
cases, the court may order payment of amounts directly to the ((incompe~
tent-or—disabled)) incapacitated person for his or her maintenance or inci-
dental expenses. The amounts authorized under this section may be

decreased or increased from time to time by direction of the court. If pay-

. ments arc made to another under an order of the court, the guardian or
" limited guardian of the estate is not bound to see to the application thereof.

NEW SECTION. Sec. 21. A new moomoummmmmaapoor»vﬁn :..om
RCW to read as follows: : .
It shall be the duty of the guardian or limited guardian of the person:
(1) To file within three months after appointment a personal care plan
for the incapacitated person which shall include (a) an asscssment of the
incapacitated person's physical, mental, and emotional nceds and of such

person's ability: to perform or assist in activities of daily living, and (b) the

_ guardian's specific plan for meeting the identified and emerging personal

care needs of the incapacitated person.
. (2) To file 'annually or, where a guardian of the estate has been ap-

- pointed, at the time an account is required to be filed under RCW 11.92-

.040, a report on the status of the incapacitated person, which shall include:

(a) The address and name of the incapacitated person and all residen-
tial changes during the period; . .

(b) The services or programs which the incapacitated person reccives;

(¢) The medical status of the incapacitated person; ,

(d) The mental status of the incapacitated persom;

(¢) Changes in the functional abilities of the incapacitated person;

(f) Activities of the guardian for the period;

(g) Any 3.835«:&&. changes in the scope of the authority of the
guardian; ik . . ‘ -

(h) The identity of any professionals who have assisted the incapaci-
tated person during the period.  ° o

If the court has made a finding as provided in section 9(5) of this 1990
act, that the person is incapacitated as a result of a developmental disability
that is expected to continue indefinitely, the court in its discretion, may al-
low reports at intervals up to thirty-six months and may modify or waive
certain reporting requirements in this subsection, that the court considers
‘inapplicable or unduly burdensome. The court may not waive the require-
ment that the guardian or limited guardian report any substantial change in
the incapacitated person's condition.

w1




.

* Ch. 122 WASHINGTON LAWS, 1990

.

(3) To report to the court within nE.nQ days any mavms.smw.ﬂ. change in
the incapacitated person's condition, or any changes in residence of the in-

, capacitated person.

(4) Consistent with the powers granted by the court, to care for and
maintain the incapacitated person in the sctting least restrictive to the inca-
vw.ow»»»oa person's frecdom and appropriate to the incapacitated person’s
personal care needs, assert the incapacitated person's rights and best inter-
ests, and if the incapacitated person is a minor or where otherwise appro-
priate, to se¢ that the incapacitated person reccives appropriatc ,ﬁ&a.Sm and
education and that the incapacitated person has the opportunity to learn a
trade, occupation, ot profession. o -

(5) Consistent with RCW 7.70.065, to provide timely, informed con-
sent for health care of the incapacitated person, except in the case of a lim-
ited guardian where such power is not expressly pro :ded for in the order of

as now or hereafter amended, the standby guardian or standby Jlimited
guardian may provide timely, informed consent to neccssary medical proce-
dures if the guardian or limited guardian cannot be located within four
hours after the need for such consent arises. No guardian, limited guardian,
or standby guardian may involuntarily commit for mental health treatment,
observation, or evaluation an alleged FB@»&Q»& person who is unable or
unwilling to give informed consent 0 such commitment unless the proce-
dures for involuntary commitment sct forth in chapter 71.05 or 72.23 RCW
are followed. Nothing in this section shall be construed to allow 2 guardian,
limited guardian, or standby guardian to consent to: Co .

(a) Therapy or other procedure which induces convulsion;

(b) Surgery solely for the purpose of psychosurgerys

(c) Other psychiatric or mental health procedures that restrict physical
freedom of movement, or the rights set forth in RCW 71.05.370.

procedures arc necessary for the proper:.care and maintenance of tht s
pacitated person shall petition the court for an order unless the court has
previously approved the procedure within the past thirty days. The court
.may order the procedure only after-an attorney is appointed in accordance

and a hearing is held in accordance with RCW 11.88.040. -

NEW SECTION. Sec. 22. A new section is added to chapter 1192
RCW to read as follows: ,.._” . o

(1) All banks and trust companies as defined in RCW 30.04.010, all
savings banks as defined in RCW 32.04.020, all savings and loan associa-

" tions as defined in RCW 31.12.005, all insurance companics holding a cer-

tificate of authority under chapter. 48.05 RCW, or ‘any agent who
constitutes a salesperson or broker—dealer of sceurities under the definitions
of RCW ~1.20.005 shall, upon receipt of documentation that a guardian has

18801

appointment or subsequent modifying order as provided in RCW 11.88.125

A guardian, limited guardian, or standby guardian who belicves 980.

with RCW 11.88.045 if no attorney has previously, appeared, notice is given, -
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- jtated person attains
Jenged by said (G
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been »mvomsp&.»na has authority over assets held by a client or ‘depositor of
the company or agent, provide the guardian access and control over the as-
set: and shall at'that time forward a report to the court which includes the

_ following: (a) Cause number; (b) name of the incapacitated person; (c) ac-

count number ‘or numbers; (d) name and address of client or depositor
owning assets; (¢) name of the wg—,&wu being provided assets or access to
assets; (f) value of the asset or assets; and (g) the date the guardian as- -
sumed control over the assets. The report shall be signed by a novnomo:”»»?n
of the agent or company and sent by the individual or organization to the
clerk of the court. :

~ (2) Any company of agent described in subsection (1) of this section
that provides a guardian with access to a safe deposit box shall make an in-
ventory of the contents of the box and attach this inventory to the report
sent to the clerk of the court before releasing the contents of the box to the
guardian. B

Sec. 23. Section 11.92.050, chapter 145, Lavs of 1965 as amended by
section 21, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.050 are
each amended to read as follows: - .

m Upon_the filing of any intermediate guardianship or limited guard-

" janship account required by statute,or of any intermediate account required

by court rule or order, the guardian or limited guardian may petition the
court for an order settling his account with regard to any and all reccipts,
expenditures and investments made and acts done by the guardian or limit-
ed guardian to- the date of said interim report. Upon such petition being
filed, the court may in its discretion, where the size or condition of the es-
tate warrants it, set 2 date for the hearing of such petition and require the
service of the petition and a notice of such hearing as provided in RCW
11.88.040 as now or hereafter amended; and, in the cvent such a hearing be
ordered, the court shall also appoint a guardian ad litem, whose duty it shall
be to investigate the report of the guardian or limited guardian of the estate
and to advise the court thereon at said hearing, in writing. At such hearing
on said report of the guardian or limited guardian, if the court be satisfied
«at the actions of the guardian or limited guardian have been proper, and
that the guardian or limited guardian has in all respects discharged his trust
with relation ‘to such receipts, expenditures, investments, and acts, then, in
such event, the court shall enter an order approving such account, and such
order shall be final and binding upon the Q?ndaﬁonni.d_l&%vv inca-
pacitated person, subject only to the right of appeal as upon 2 final order;
provided that at the time of final account of said guardian or limited ’
guardian or within one year after said anoqadn»ni.oﬂa%v incapac-
his majority any such interim account may be chal-
) 1 )) incapacitated person on the

ground of fraud.

 (ss1)
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2) The procedure established in subsection 1) of this section for fi-
nancial accounts by guardians or limited guardians of the estate shall appl
to personal care reports filed by guardians or limited guardians of the per-
son under scction 21 of this act. ; " ,
Sec. 24. Section 11.92.053, chapter 145, Laws of 1965 and RCW 11-
92,053 ‘are cach amended to read-as follows: - ST ,
Within ninety days after the termination of a guardianship for any
reason other than the death of the Aanoonduo»davv incapacitated person in-
testate, the guardian or limited guardian of the estatc shall petition the
court for an order settling his account-as filed in accordance with RCW
11.92.040(2) with regard to any and all receipts, expenditures and invest-
ments made and acts done by the guardian to the date of said termination.
Upon such petition being filed, the court shall set 2 date for the hearing of
such petition after notice has been given in accordance with RCW 11.88-

,040. Any person interested may file objections to such petition or may ap-

objections thereto. The court may take such testimony as it decms proper or
necessary to determine whether an order scttling the account should be is-
sued and the transactions of the guardian be approved. _ , ,
At such hearing on said petition of th¢ guardian or limited guardian, if
the court be satisfied that the actions of the gnardian or limited guardian
bave been proper, and that the guardian has in all respects discharged his
trust with relation to such receipts, expenditures, investments, and acts,

and such order shall be final and binding upon 'the ((imcompetent)) inca-
pacitated person, subject only to the right of appeal as upon a final order:
PROVIDED, That within one year after said incompetent attains his ma-
jority any such account may be challenged by 2«&?%5 the in-

capacitated person on the ground of fraud. ‘

scction 22, chapter 95, Laws of 1975 1st ex. sess. and Wni:.ow.oummno
cach amended to read as follows: Lo - ,

If, at any hearing upon 2 petition to settle the account of any guardian
or limited guardian, it shall-appear to the court that said guardian or limit-
¢d guardian has not fully accounted or that said account should not be set-

surety or sureties upon the bond of said guardian or limited guardian to
appear upon the date fixed in said citation and show cause why the account
should not be disapproved and judgment entered for any deficiency against
said guardian or limited guardian and the surety or sureties upon his or her
bond. Said citation shall be personally served upon said surety or sureties in

" the manner provided by law for the service of summons in-civil actions and

shall be served not less than twenty days previous to said hearing. At said
hearing any interested party, including the surety soO cited, shall have the
. _ , » S12
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pear at the time and place fixed for the hearing thereof and present his-

then, in such event, the court shall enter an order approving such account, .

Sec. 25. Section 11.92.056, chapter 145, Laws of 1965 ‘as amended by

tled, the court may continue said hearing to a day certain and may cite the -

\ e o — e
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right to introduce any evidence which shall be material to the matter before

the court. If, at gaid hearing, the final account of said guardian or limited

guardian shall not be approved and the court shall find that said guardian

of limited guardian is indebted to the Anm:%%i% )) incapaci-

tated person in.any amount, said court may thereupon enter final judgment

" against said guardian or limited guardian and the surcty or surcties upon

his or her bond, which judgment shall be enforceable in the same manner
and to the same extent as judgments in ordinary civil actions. .

Sec. 26. Scction 11.92.060, chapter 145, Laws of 1965 as amended by
section 23, chapter 95, Laws of 1975 1st-ex. sess. and RCW 11.92.060 are

“each amended to read as follows:

1) .GUARDIAN MAY SUE AND BE SUED. When there is a
guardian of the estate, all actions between the Q*aooavn»ﬂév incapacitat-
ed person or the guardian and. third persons in which it is sought to charge
or bencfit the estate of the h?.%nsv incapacitated person shall be:
prosccuted by or against the guardian of the estate as such. ((Fk)) The

. guardian shall represent the interests of the 5:38?»«3& incapacitated

person in the action and all process shall be served on him or her. A guard-

. janor limited. guardian of the estate shall report to the court any action
- commenced against the incapacitated person and shall secure court approval

prior to initiating any legal action in the name of the incapacitated person.
(2) JOINDER, AMENDMENT AND SUBSTITUTION. When the
guardian of the estate is under personal liability for his or her own contracts
and acts made and performed on behalf of the estate ((he)) the guardian
may be sued both as guardian and in his or her personal capacity in the
same action. Misnomer or the bringing of the action by or against the ((in=
competent)) incapacitated person shall not be grounds for dismissal of the
action and leave to amend or substitute shall be freely granted. If an action
was commenced by or against the 5&846233 incapacitated person be-
fore the appointment of guardian.of his or her estate, such guardian when
appointed may’ be substituted as a party for the Qwaoadnﬂnavv incapaci-
tated person. If the appointment of the guardian of the estate is terminated,
his or her successor may be substituted; if the ((imcompetent)) incapacitated
person dies, his or_her personal 3@8.8:8&3 may be substituted; if the

e

((incompetent becomes—competent; he)) incapacitated person is no longer
rson may be substituted. )

incapacitated the

3) GARNISHMENT, ATTACHMENT AND EXECUTION. When
there is a guardian of the cstate, the property and rights of action of the
((incompetent)) incapacitated person shall not be subject to garnishment or
attachment, except for the foreclosure of a mortgage or other lien, and cxe-

..9&0: shall not issue to obtain satisfaction of any judgment ‘against the
annqnﬁn»onav incapacitated person or the guardian of ((his)) the persons’

estate as such.

[8831] -
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(4) COMPROMISE BY GUARDIAN. Whenever it is. proposed to
~ compromisc or scttle any claim by or against the ((Gncompetent)) incapaci-
. tated person or the guardian as such, whether arising as 2 result of personal
- injury or otherwise, and whether arising before or after appointment of a

_guardian, the court on petition of the guardian of the estate, if satisfied that

such compromise or settlement will be for the best interests of the ((moom™ -

petent)) incapacitated ‘person, may cnter:an ‘order authorizing the scttle-
ment or compromise be made. o

(5) LIMITED GUARDIAN. Limited guardians may serve and be
served with process or actions on behalf of the ((disabled)) incapacitated

person, but only to the extent provided for in-the court order appointing a

limited guardian.

Sec. 27. Section 11.92.090, or»vﬁo:&.ﬁ»im of 1965 as amended by
section 24, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.090 are
. each amended 'to read as follows: o

Whenever it shall appear to the satisfaction of a court by the petition

of any guardian or limited guardian, that it'is necessary or proper to sell,
exchange, lease, mortgage, or grant an easement, license or similar interest

in any of the real or personal property of the estate of ((such-incompetent

or-disabled)) the incapacitated person for the purpose of paying debts or for
the care, support and cducation of ((such i )) the in-

" capacitated person, or to redcem any property of ((
- - disabled)) the incapacitated person's estate ‘covered by mortgage-or other

. lien, or for the purpose of making any investments, or for any other purpose
which to the court may seem right and proper, the court may make an order

&_.o..umm.m m..uor sale, exchange, leas¢, mortgage, or grant of eascment, license
. or similar interest of such part or parts of the real or personal property as

.

shall to the court scem proper.

Sec. 28. Section 11.92.100, chapter 145, Laws of 1965 as amended by
section 25, chapter 95, Laws of 1975 1st ¢x. sess. and RCW 11.92.100 are
cach amended to read as follows: S : .

Such application shall be by petition, verificd by the oath of the
guardian or limited guardian, and shall substantially set forth: .

) (1) The value and character of all personal estate belonging to 2«&&
incompetent-or—disabled)) the incapacitated person that has come to the
knowledge or possession of such guardian or limited guardian.

(2) The disposition of such personal-estate.

(3) The amount and condition of the ((incompetent'sordisabled)) in-
capacitated person's personal estate, if any, dependent upon the settlement
of any estate, or the execution of any trust.

(4) The annual income of the real estate of the ((incompetent-ordis
abted)) incapacitated person. i

(5) The amount of rent received and the application thereof.

[ -
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" to fully understand the same. If
i ‘ i )) the incapacitated

(6) The ?.ovom& manner of
asked for that purpose.

reinvesting the uaoo&m of 'the sale, it

(7) Each item of indebtedness, or the amount and character

where and with whom residing.

(¢

expectancy, and none has come in

' guardian, and o rents have been

application.

.m. the sale is ((praycd)) requested for the liquidation thereof.

(8) The age’ of the 5:333%&%&5 incapacitated person,

of 'the lien,

(9) All other facts connected with the cstate and condition of the ((in~
i d)) incapacitated person necessary to cnable the court

there is no personal cstate belonging to

person in possession of

to the hands of such guardian or Jimited’
received, the fact shall be stated in the

Sec. 2. Section 11.92.110, chapter 145, Laws of 1965 as amended by
section 26, chapter 95, Laws of 1975 1st ex. sess. and RCW 11

each amended to read as follows:

(€

N A

92.110 are

The order directing the sale of any of the rcal property of the estate of
. i ) the inca acitated person shall

specify the

particular E.ovo:% affected and the method, whether by public or private

sale or by negotiation, and terms thereof, and with

regard to the procedure

and notices to be employed in conducting such sale, the provisions of RCW .
111.56.060, 11.56.070, 11.56.080, and 11.56.110 shall be followed unless the

court otherwise directs.

section 27, chapter 95, Laws of 1975 1st ex. sess. and RCW 11

each amended to read as follows:

" Gec. 30. Scction 11.92.115, chapter 145, Laws of 1965 as amended by

92.115 are

_The guardian or limited guardian making any salc of real cstate, either

. at public or private sale or.sale by negotiation, shall within ten days after

making such sale file with the clerk of the court his return of such sale, the

. sinc being duly verified. At any time after the expiration

e filing of such return, the court

4uch sale and direct proper instruments of tran
delivered. Upon the confirmation of any such sale,
guardian to make, exccute and deliver instruments con-

guardian or limit

of ten days from

may, without notice, approve and confirm

veying the title to the person to whom such property may be so
instruments of conveyance shall be deemed to convey all the estate, rights
and interest of the Qm:%:»ui%v ..:o»m»oxu»&. person and of
((his)) the persons' estate. In the case of a sale by negotiation the guardians
a notice in one issue of a legal newspaper

or limited guardians shall publish
published in the county in which

the estate is being administer

sfer to be cxecuted and .
the court shall direct the

Id and such

¢d; the sub-

stance of such notice shall include the legal description of the property sold,

the selling price and the date afte
VIDED, That such confirmation
notice is published.

r which the sale may
date shall be at least ten day

18851

be confirmed: PRO-

s after such



- Sec. 31. Section 11.92.130, nr»v»om ‘iu...ﬁ»im of 1965 as amended by

section 29, chapter 95, Laws of 1975 1st. ex. sess. and RCW 11.92.130 are.

cach amended to read as follows: 2 ‘

If any person who is bound by contract in writing to perform shall be-
Ooam Ahmﬂcc:—tn\ﬂﬂ.:.r or—become DV%VV mbgmnmnﬂnoﬂ before
B»f:w. the performance, the court having jurisdiction of the guardianship
or _E.E& guardianship of such ‘property may, upon application of the
m:wm&»: or limited guardian of 23&333&3.1«»5&5 the inca-
pacitated person, or upon application of 'the person claiming to be entitled
to ﬁwa.voa.oawsoo.. make an order authorizing and directing the guardian
or limited guardian to perform such contract, The application and the pro-

.60 RCW. 2
Ses. 32. Section 10, chapter 30, Laws of 1985 and RCW 11.92.140 are:
each amended to read as follows: PR - -
The 312. upon the petition of a guardian of the estate of an 2&33.1
%&u&&vv Fo»m.womgnnm person ((teottecti c
. : )) other than the guardian of a minor,
" and after such notice as the court directs and other notice to all persons in-

ceedings, shall, as nearly as may be, be the same as provided in chapter 11-

terested as required by chapter 11.96 RCW; may authorize the guardian to -

take any action, or to apply funds not required for the R?ooavonna_&v in-
capacitated person's own maintenance and support, in any fashion the court
~ approves as being in keeping with the ((incompetent's)) incapacitated per-
, moa.m wishes so far as they can be ascertained and asdesigned to minimize
insofar as possible current or prospective state or federal income and estate
taxes, permit _entitlement under otherwise available federal or state medical
or .2_5. assistance programs, and to provide for gifts to such charities, re-
latives, and friends as would be likely recipients of donations from the NAE..
competent)) incapacitated person. T .

The action or application of funds nay include but shall not be limited
mo.z.o n..»E:m of gifts, to the conveyancc or release of the a:ooB.vn»ﬂ&mvv
- .Eomm.mo:w»o@ person's contingent and expectant interests in property F-.

..u..&:-m marital property rights and any right of survivorship incident to
u.omb» tenancy or tenancy by the entirety, to the exercise or release of the
24_83?»9&«5 incapacitated person's powers as donee of a power of ap-
pointment, the making of contracts, the creation of revocable or irrevocable
trusts of property of the ((incompetent's)) incapacitated person's estate
which may extend beyond the ((incompetent’s)) incapacitated person's dis-

ability or life, the exercise of options of the ((incompetent)) incapaci
, se y )) incapacitated
person to purchase securities or other property, the exercise of the ((incom=.

v.n»o.a_mvv msomv»nﬂ»»& person's right to clect options and to change benefi-
ciaries under insurance and annuity policies and the surrendering of policies

‘son's right to any elective share in the estate of the Aﬁnooﬂvo»n:nwvv inca-

for their cash <n.Eo. the exercise of the (umoutipurvs

)] oA

———

" pacitated person's deceased spouse, and the renunciation or disclaimer of

any interest acquired’ by testate or intestate succession or by inter vivos

‘transfer. 5

- The m:»—,&.&u- in the petition shall bricfly outline the action or applica-
tion of funds mo.n_,.,,tE&. approval is sought, the results expected to be ac-
complished thereby and the ((tax)) savings cxpected to accrue. The
proposed action or application of funds may include gifts of the ((imcompe*
tent's)) inca acitated person's personal or real property. Gifts may be for
the benefit of prospective legatees, devisces, or heirs apparent of the ((in=
competent)) incapacitated person, or may be made to individuals or chari-
ties in which the Qmﬂooananﬂév incapacitated person is believed to have an
interest. Gifts may or may not, in the discretion of the court, be treated as
advancements 10 donees who would otherwise inherit property from the

Qwaaaaﬂéy..msowu»%&& person under the ?.383383.«5 incapaci-

. ‘tated person's will or under the laws of descent and distribution. The

guardian shall also’ indicate in the petition that any planned disposition is
consistent with - the intentions of the (G )) incapacitated person

- insofar as the maonmoa can be ascertained, and if the ((Gmcompetent’s)) in-
- capacitated person's intentions cannot be ascertained, the (( )

“ncapacitated person will be presumed to favor reduction in the incidence of
the various forms of taxation and the partial distribution of the ((imcompe= -
tent's)) inca acitated person's estate as provided in this section. The guard-
ian shall not, however, be required to include as a beneficiary any person
whom . there is reason to belicve would be excluded by the ((incompetent))
incapacitated person. No guardian may be required to file a petition as pro-
vided in this section, and a failure or refusal to'so petition the court docs not
constitute a breach of the guardian's fiduciary duties. .

Sec. 33. Section 11, chapter 30, Laws of 1985 and RCW 11.92.150 are
each amended to read as follows: |

At any time after the issuance of letters of guardianship in the cstate
of any ((i pet 1 )) person and/or incapacitated person, any
person interested in the estate, or in the Rw:ooﬂaoﬁoalo—t&% ) inca-
pacitated person,’ or any relative of the Q.ﬁooﬂdﬂ.ﬂn.d}»i&d inca-
pacitated wonmgp or any authorized representative of any agency, bureau, or
department of the United States government from or through which any
compensation, insurance, pension or other benefit is being paid, or is pay-
able, may serve upon the guardian or limited guardian, or upon the attorney
for the guardian.or limited guardian, and file with the clerk of the courf
where the ((administrati )) guardianship or limited guardianship of

the person and/or estate is pending, a written request stating ((that-speciat

1887]
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he applicant Tequests advance notice. Where the
notice does not specify matters for which notice is requested the guardian
or limited guardian shall provide co ies-of all documents filed with-the court
and advance notice of his or her application for court approval of any action
in the guardianship. e -
-~ The request for special written notice shall designate the name, address
and post office ‘address of the person upon whom the notice is to be served
and no service shall be required under this section and RCW 11.92.160 as
now or hereafter amended other than in accordance with the designation
unless and until a new designation has been made. .

When any account, report, petition, or proceeding is filed in the estate

of which special written notice is requested, the court shall fix a time for

hearing which shall allow at least tendays for service of the notice before
the hearing; and notice of the hearing shall be served upon the person des-
jgnated in the written request at least ten days before the date fixed for the
hearing. The service may be made by leaving a copy with the person desig-
nated, or that person's authorized representative, or by mailing through the

United States mail, with postage “prepaid to the person and place .

designated.

Sec. 34. Section 11.92.160, chapiér:145, Laws of 1965 as amended by
section 31, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.160 &2
cach amended to read as follows: " . -

Whenever any request for special written notice is served as provided
in this section and RCW 11.92.150 as'now or hereafter amended, the per-
son making such request may, .:vou.._.nmwﬁo of any guardian or limited
guardian for any ((incompetent-or—disabicd)) incapacitated person, to file

any account or report required by law, petition the court administering such -

estate for a citation requiring such mcw.amuu or limited guardian to file such
report or account, or to show cause for failure to do so, and thereupon the

court shall issue such citation and hold a hearing thereon and enter such .

order as is required by the law and the facts.

Co _. [888]
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Sec. 35. Section 11.92.170, chapter 145, Lavs of 1965 as last amended

)
1

by section 16, chapter 309, Laws of 1977 ex. sess. and RCW 11.92.170 are

cach amended 1o read as follows: . .
" Whenever it is made to appear that it would be in the best interests of -
the ((& _ di )) incapacitated person, the court may, order

- the transfer of ,nwovﬂn% in this state toa guardian or limited guardian of the

estate of the (( . ) incapacitated person appointed in
another jurisdiction, or to a person or institution having similar authority

with respect to the 253333?9.&“&&3 incapacitated person.
" Sec. 36, Section 11.92.180, chapter 145, Laws of 1965 as amended by

. " section 33, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.180 arc
. cach amended to read as follows:

A guardian of limited guardian shall be allowed such compensation for
his or her services as guardian or limited guardian as the court shall deem

- just and reasonable. Guardians and limited guardians shall not be compen-
sated at ﬂcc:a.cxvasmo. ‘Additional compensation may be allowed for ((bis .

necessary)) other administrative costs including services ((a5)) of an attor-

" ney and for other ..2588.4.»&5 services not QwB&w&.dTuvv provided ..cm

the guardian or limited guardian.

i cess2 :)) Where 2 uardian or limited guardian is an_attor-
ney, the mnw_,&ma or limited guardian shall separately account for mBo.mo,.
which compensation ‘is requested for services as' a_guardian or :::.»oa
-guardian_as contrasted to time for which compensation for legal services
ovided to the guardianshi is requested. In all cases, compensation of the
guardian or limited guardian and his or her expenses including attorney's
fees shall be fixed by the court and may be allowed at any annual or final
accounting; but at any time during the administration of the estate, the
guardian or limited guardian or his-or her attorney may apply to the court
for an allowance upon the comipensation Of neccssary CXpenses of the
guardian or limited guardian and for attorney's fees for services .»:8&
performed. If _the court finds that the guardian or limited guardian has
failed to discharge his or her duties as such in any respect, it may deny
QEBVV the m.:u_.&»: any San:ww:on whatsocver or may reduce the

compensation which would otherwise be allowed.

Sec. 37. Section 11.92.185, chapter 145, Laws of 1965 as amended by
section 34, chapter 95, Laws of 1975 st ex. scss. and RCW 11.92.185 are
cach amended to read as follows: .

The court shall have authority to bring before it, in thc manner pre-

" scribed by RCW 11.48.070, any person or persons suspected of having'in

his or her possession or having concealed, nagNE&.ooEn«&o_. &mvomna

of any of the property of the estate of Aﬂgﬁmna.ldul&mui&v inca-
ms&ﬁ.:& persons subject to administration under this title.

1839]
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NEW SECTION. Sec. um. This act shall SWnom.ooﬁou ,uE.w u.Gw?
Passed the Senate March 6, Gmo,.. . .
Passed the House March 1, 1990.° -

Approved by the Governor March 21, 1990.

Filed in Office of Secretary of State March 21, 1990.

. .

CHAPTER 123
[Substitute Senate Bill No. 6700] .
MOTOR FREIGHT CARRIERS OF RECOVERED MATERIALS

AN ACT Relating to regulation of motor .n_.omwr.n carriers transporting

1s: addi . . . .
NB MMMMM new sections to chapter 81.80 NO.MF &8::« a noi‘uoo:ma..

recovered materi-
and -declaring an

Be it enacted by the Legislature of Qo... m&no of Washington:

NEW SECTION. Sec. 1. ‘A new section s added to chapter 81.80

RCW to read as follows:

(1) 1t is unlawful for a motor <n~.~.mo~m, transporting recovered materials

to perform a transportation service for compensation upon the public high-

ways of this state without first having ‘received a permit from the commis-

: Mo? ..d..o permits shall be granted upon 2 finding that the motor carrier is
t, willing, and able to provide transportation of recovered materials, and
upon vmuq.o:n. of the appropriate filing fee authorized by this okuno._. for
other applications for operating authority, including payment of the ann I
regulatory fee imposed by RCW 81.80.32 h

0. The carriers are subject to th
- - - o
safety of operations and insurance noe._m..oaoam of the o,o::smmmmh__ but are

not subject to ratc regulation by the commission.
(2) The E.oimmoam of this mno..moa.uvvq to motor vehicles when:

cand (a) Transporting recovered Bwﬁowm»_m from a sitc generating ten thou-
or more tons of recovered materials per year to a reprocessin facilit

or an end—use manufacturing site; B B Rty
(b) Transporting recovered B»Emw

Is from a reprocessing facilit
03 T H N g ﬁc '
another reprocessing facility or to an end-use manufacturing site; or

(c) Transporting recovered mixed waste

oy Wi aper fro i "
cility to an energy recovery facility.. a paper HO8 2 novaoowmm_sw B
ool %uv For the purposes of this m%.mou. the following momamoi,.mvvz

. ) N
(a) "Recovered materials® means those commodities collected for re-

cycling or reuse, such as papers K i
use, sucl , glass, plastics, used wood, meta ‘
waste, used oil, and tires, that if not collected for recycl T e

. . o - CO% ing would otherwise
be destined for disposal or incineration. "Recovered materials” shall not in-

. ._ -
X —u 00 _mwmw'“ or v Dug Wvﬂnnﬂ—wuvmn —"nmww huuﬁ”ﬂamm:ﬂWc mi ﬂuﬁ”-

L
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es recovered materials and prepares tuusy PRI

©) waste paper” means assorted low-value grades of papef
that have not coob..mo_vw,..._.w..& into ms.a?.a:m_ grades of paper at the point of
collection; and - g

(d) "Energy Sooﬁn.w facility” means 2 facjlity designed to burn B.—x.ma

. waste paper as 2 fucl, except that such term does not include mass burn

incinerators. o ‘
NEW SECTION. Sec. 2. (1) The department of trade and cconomic

NEW ol 22—

development, in conjunction with the utilities and transportation commission

- and the department of ecology, shall evaluate the effect of exempting motor

vehicles transporting recovered materials from rate regulation as provided

under section 1 of this act. The cvaluation shall, ata minimum, describe the

effect of such exemption on: _
" (a) The cost maa‘ﬁao::owm of transporting recovered materials within
the state; S .
~ . (b) The yolume of recovered materials transported within the state;
() The number of safety violations and traffic accidents related to
transporting recovered materials within the state; and
_ (d) The availability of service related to transporting recovered mate-
rials from rural areas of the state. ,

(2) The aon»n_ﬁaoa shall report the results of its evaluation to the ap-

o wno?.w»..o standing committees of the legislature by October 1, 1993.

(3). The commission shall adopt rules requiring persons transporting
recovered materials to submit information required under RCW 70.95.280.
In adopting such rules, the commission shall include procedures to ensure
the confidentiality: of proprictary information.

NEW SECTION. Sec. 3. A new section is added to chapter 81.80
RCW to read as follows: , .

. Nothing in this act shall be construed as changing the provisions of
RCW §1.77.010(8), nor shall this act be construed as allowing any entity,
other than a solid waste collection company authorized by the commission
or an cntity oo:non.im solid waste from a city or town under the provisions
of chapter mm.we._.ﬂo—.. 35A.21 RCW, to collect solid waste which may inci-

dentally contain recyclable materials. : .
NEW SECTION. Sec. 4. This act is necessary for the immediate

NEW okl 22—

?802»».5: of the public peace, health, and'safety, the support of the state
government and its existing public institutions, and shall take effect
immediately. .

Passed the Senate March 6, 1990.

Passed the House March 1, 1990.

Approved by the Governor March 21, 1990. .
Filed in Office of Secretary of State March 21, 1990.
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| SB 2868 | "~ SSB 2872

'i:g‘?‘“-{dNSOKS: Sega ors von Reichbauer, North, Sellar o o PARTIAL VETO
T anc Heming - ) SPONSORS: Committee on Judiciary '
COMMITTEE: Local Government (Originally sponsored by Senator
5. oviding for new boards of commissioners for merged Marsh) :
‘fre districts. S ' | COMMITTEE: Judiciary
$ 24 UE: - Revising out-dated and offensive language pertaining
f 3 ahanl L. to the physically, mentally and sensory handicapped
X% present law does not, as to the manner of constituting and providing a defined process to determine mental
‘poards of fire commissioners, provide for certain status due to incompetency or disability. )

Emergers of fire protection districts. For example, as to

% he merger of two fire protection districts, it provides. | JSSUE: -.ife. foinie s v et o s
Snly for mergers” of ‘two  districts “with three |7 E: gl T R R s L
& ommissioners apiece. This is not always the case,as | State laws contain numerous out—dated and offensive. .

.

ond others may have over three commissioners if they individuals. They are often referred to in the statutes

il were formed by a recent merger. Under present law, as idiots, imbeciles, feeble-minded or dgfcctive
g when two three—member districts are merged, the new persons. Such references are not only objectionable,
£5188 ard consists of the six members from the old board. |  but also imprecise % that they do not refer to any

PR <.

sSTa .

E® That numbser is reduced to three by clecting only one . specific legal standard or definition.

iy instead of two commissioners in each. of the three

S gpsubsequent elections. (Fire commissioners normally SUMMARY: | _ .

93 - T elected for six year terms)” - : The bill deletes offensive references to ‘the
sEgmAlso, the law as to merger of more than two fire handicapped throughout the Revised Code of

A

g protection districts sets out a procedure for merger. . |- Washington and substitutes terminology which has a -
% that is completely different from that for merger of specific meaning in state law. The new terminology
8wo districts. As to mergers of more than two fire _adopted includes "incompetent or disabled persons®
protection districts, onc commissioner from each which is defined in the guardianship and limited
r<Ldistrict is selected by the present commissioners of guardianship statutes, *developmentally disabled”
“¥each district to serve until the next general election. which is defined in the law -providing services for
€ At this election threc commissioners are clected, the mentally retarded persons, and *mental, physical, or
¥ number of votes received by cach determining whether sensory handicap” which is upsed in the human rights
¥ he shall serve six, four or-two years, with normal law. . ,

8 rocedures for reclection occurring thereafter. ’

0 ' Effective: Sept. 21,1977
. 0 C 80 L 77 1st ex. sess.

& The bill adopts procedures.for mergers identical to_ | ... . o A . .

; ¥ those sct forth for the merger of two districts. Thus, | : VETO SUMMARY: -.c 5 vl e A 50
0§ matter how many ‘districts -are merged or the. 4. . The Governor vetoed several sections of the bill which ..

.- ’1 i b b 1 - L3 ey o L
:Z#8 respective number of commissioners on each of the old would have climinated the present prohibition against
certain persons marrying unless procreation 1S

“x ¥ boards, all of the commissioners from the old districts
8 i ible. ted that she felt
K:election and thereafter, notwithstanding the number ltr:m:ﬁ:ﬂ‘:: her message, she stated that $1¢, O

Sen_ate: 46
1~ House: 9IV

% serve on the new board until the next election. At that
. ts of these sections went far beyond the

of commissioners whose terms expire (the terms, of all intent of the bill. The persons subject to the
e will expire naturally over a sIX yeat period), only one prohibition in - thesc sections include common
position is filled until the board is reduced to the drunkards, habitual criminals, imbeciles, - feeble—

g proper number, whether it be five or three members. minded persons, idiots and insanc persons. (See

- VETO MESSAGE) -
4 O ‘Effective: Sept. 21, 1977 : ' )
g8 O C 121 L 77 lst ex. sess.
SSB 2873
? % SPONSORS: Committece on Constitution  and
e . . Elections ' n
i : : (Originally sponsored by Senators
L ' : Goltz, Bailey, Sellar and
Newschwander)

(1751
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€ ome fire protection districts have five commissioners references to mentally and physically handicapped
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~ Adverse possession, personal disability,

4.16.190. Statute tolled by ﬁo-..m..on_w_ disability - IR

If a person entitled to bring an action
or forfeiture,
be at the time the cause of action accrued
either under the age of eighteen years, or incompetent or disabled

except for a penalty
officer, for an escape,
to such a degree that he or she
the proceedings,

(1993 ¢ 232 § 1; 1977 ex.s.
§ 37, 1877 p 9 § 38; 1869
RRS § 169.]

Historical and Statutory Notes

H:nvouolnasal.—wﬂ ex.s. ¢ 80; “It
is the purpose of the legislature in en-
acting this 1977 amendatory act to pro-
vide for a comprehensive revision o
out-dated and offensive language, pro-
cedures and assumptions that have pre-
viously been used to identify and cate-
gorize mentally, physically, and sensory
handicapped citizens. It is legislative in-
tent that language references such as
idiots, imbeciles, feeble-minded or de-
fective persons
with more appropriate references to re-
flect current statute law more recently
enacted by the federal government and
this legislature. It is legislative belief
that use of the undefined term ‘insanity’
be avoided in preference to the use of a
process for delining incompetency or
disability as fully set forth in chapter
11.88 RCW; that language that has al-
lowed or implied a presumption of in-
competency or
an apparent condition or appearance be
deleted in favor of a reference to neces-
sary due process allowing a judicial de-

termination of the existence or lack of.

existence of such incompetency or dis-
ability.” (1977 ex.s. ¢ 808 1.]
Severability—1977 ex.s. ¢ 80: “If any
provision of this 1977 amendatory act,
or its application to any person or cir-
cumstance is held invalid, the remain-

Cross wmmwno=nnm
limitation tolled, sce § 7.28.090. .
304 .

such incompetency
according to chapter 11.88 RCW, or imprisoned on a criminal
charge prior to sentencing, the time of such disability shall not-be!
a part of the time limited for (
c 80§ 2; 1971 ex.s. ¢ 292 8 74; Code, 1881
p 10 § 38; 1861 p

be deleted and replaced :

disability on the basis of

Decedent’s estates, claims against decedent, Moutl v s s ot N -
statute of limitations without regard to tolling provisions of this. section, se¢
; ?

mentioned in this chapter, ‘ § 11.42.050:

or against a sheriff or other:

Law m.,wnani and Journal Commentaries

Jurisdictional survey of tort provi- Products liability: uscful safe life. 57
sions of Washington's 1986 Tort Reform Wash.L.Rev. 503 (1982).

Act. Tim Donaldson, Stephen J. Hen- Statutory lowering of age of majority
sen and. Mark V.. Jordan, 22 Gonz. to cightecn years, and effect on civil
L.Rev. 47 (1986/ 1987). procedure. 47 Wash.L.Rev. 377 (1972).

cannot cn.mo—,mn:a the nature of
‘or disability as determined

Library References

C.J.S. Limitations of Actions §§ 112
to 118.

the commencement ' of action?

. Limitation of Actions €72, 74, 75.

61 § 1; 1854 p 364 § 11; Westlaw Topic No. 241.
Research References

.“ 15A Wash. Prac. Series 4.16.350, Ac-

tion for Injurics Resulting from

Health Care or Related Services—

ALR Library R
1 ALR 6th 407, Effect of >vwom===n=»
o

der of the act, or the application of the A egal Representative for Minor

“provision to other persons or circum- . : . .
§ " on Running of State Statute of Lim- Physicians, Dentists, Nurses, Etc.—

,W-M.wan is not affected.” [1977 ex.s. © 80 O ons Against Minor. A Hompitals, e ursing Homes,
S a : 19 ALR Sth 321, Running of Limita- Ete. . _
. Severability—1971 ex.s. ¢ 292: See .:oam—..amuw_:m» Jmhﬂv%o?%mﬁ__rcwa. . 1SA Wash. Prac. Series 11.40.051,
o i .28. R - " ages for Sexua S . N . T
‘note ».o__n,‘.,::m wni..,wo N.m 010 . 11 ALR Sth 588, m:..o,.m.o:n_ or Psy- M”NMM Against Unnwmoi ..n::a

Laws 1971, ExSess, ch. 292, 8 T chological “Blocking” or Repres- oty o prac. Series 11.96A.070,

sion as Tolling Running of Statute
of Limitations, - . :

"111 ALR 5th 159, Effect of Appoint-
ment of Legal Representative for
Person Under Mental Disability on
** Running of Statc Statute of Limita-
:*'* tions Against Such Person. -

" Jowered the age of disability {rom twen-

' ty-one years to cighteen years. Statutes of Limitation.

16 Wash. Prac. Scries §
sional Malpractice.

16 Wash. Prac. Scries § 9.3, Tolling.

16 Wash.. Prac. Series § 15.26, Stat-
ute of Limitations. . toe

: . N 9.14, Profes-
 Laws 1977, Ex.Sess., ch. 80, § 2 sub-

stituted the phrase “incompeteat or dis-
~abled to such a degree that he or she

cannot understand the nature of the

-proceedings, such incompetency or dis- *97 ALR 3rd 735, Imprisonment of 17 Wash. Prac. Serics § 8.4, Statutcs
ability as determined according to chap- - ** 'Party 1o Q.<= u?u:os as Tolling Stat- of Limitation—Tolling.

ter 11.88 RCW” for the word “insane.”, ,  ute of Limitations. * 19 Wash. Prac. Scrics § 22.13, Litiga-
. Laws 1993, ch. 232, § 1, near the end Treatises and Practice Alds tion Involving Minors.

- of the section, preceding *, the time of 115A Wash. Prac. ‘Series § 4, Tolling 27 ﬁv.mrn F..wn. Series § 5.72, Statute
such disability shall not be a part” sub-. .. and Estoppel. - of Limitations.

.....:ES& “prior to sentencing” for *, or
“in execution under the sentence of:a

.court for a term less than his natural

© Westlaw Electronic Research
Sce Westlaw Electronic Research Guide following the Preface.

life”. -
_Source: a ‘ - . . - United States Supreme Court

. Laws 1854, p. 364,§ 11. S - Limitations periods, tolling during  U.S. 536, 104 L.Ed.2d 582, on remand
~Laws 1861, p. 61, § 1. " ) jmprisonment, sec Hardin V. Straub, 878 F.2d 382. .

“ Laws 1869, p. 10, § 38. ! 1998, 490

U.S.Mich.1989, 109 S.Ct.
* Laws 1877, p. 9. 8§ 38. ' : : L
RRS § 169. .

_*Notes of Declsions

Disability, generally 4
Guardian and ward, minority 8

Actlons 3 S :
Commencement of disability 5
Construction and application 2
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